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communities  throughout  the  Commonwealth  have 

ssed  concern  about  maintaining  or  protecting  their 

character.    Large  lot  zoning  is  an  approach 
communities  have  considered  as  a  way  of  preserving 
space.   However,  such  a  zoning  tactic  is  subject 
e  judicial  dicta  in  Aronson  v.  Sharon,  346  Mass.  598 
) ,  that  zoning  may  not  be  used  as  a  substitute  by  a 
ipality  for  acquiring  land  under  eminent  domain 
just  compensation  to  the  landowner. 
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One  of  the  stated  purposes  for  enacting  the  State  Zoning 
Act  was  to  facilitate  the  adequate  provision  of  parks, 
open  space  and  other  public  improvements.   To  further 
this  purpose,  Chapter  40A,  Section  9,  MGL,  encourages 
communities  to  enact  cluster  development  (open  space) 
bylaws.   There  is  little  information  readily  available 
to  municipalities  regarding  the  cluster  development 
concept.   The  following  article,  written  by  Randall 
Arendt,  discusses  the  central  issues  surrounding  cluster 
development  (open  space)  zoning.   We  feel  this  article 
will  be  useful  to  local  officials  who  are  or  may 
consider  this  land  use  management  tool. 

Mr.  Arendt  is  the  Associate  Director  for  the  Center  for 
Rural  Massachusetts  which  is  located  at  the  University 
of  Massachusetts  at  Amherst.   The  Center  was  established 
by  the  Legislature  in  1984  to  conduct  research  into 
special  problems  facing  rural  communities,  and  to  act  as 
an  information  clearinghouse  serving  municipalities  and 
state  officials  dealing  with  those  issues. 


Donald  J.  Schmidt,  Editor 

100  Cambridge  Street,  Room  904 

Boston,  Massachusetts  02202 
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"OPEN  SPACE"  ZONING: 
AN  EFFECTIVE  WAY  TO  RETAIN  RURAL  CHARACTER 


by  Randall  Arendt,  Associate  Director 

Center  for  Rural  Massachusetts 

University  of  Massachusetts,  Amherst,  MA 


Most  rural  residents  probably  consider  their  tovns  to  be 
fairly  well  "protected"  if  they  have  adopted  zoning 
regulations.  Few  of  them  realise  that  conventional  zoning  is 
essentially  a  blueprint  for  development,  and  development 
alone.  Of  course,  these  bylaws  usually  separate  incompatible 
uses,  and  they  typically  establish  certain  standards  (e.g., 
maximum  densities,  minimum  setbacks,  etc.),  but  they 
generally  do  nothing  at  all  to  protect  open  space  or  to 
conserve  rural  character. 

"Planned  Sprawl" 

Conventional  zoning  assigns  a  development  designation  to 
every  acre  of  land  in  your  town,  generally  residential, 
cannercial,  or  industrial.  The  only  lands  which  are  not 
designated  for  development  under  conventional  zoning  are 
wetlands  and  floodplains.  Conventional  zoning  has  been 
accurately  described  as  "planned  sprawl",  because  every 
square  foot  of  each  development  parcel  is  converted  to  front 
yards,  back  yards,  streets,  sidewalks,  or  driveways.  Period. 
Nothing  is  left  over  to  become  open  space,  in  this  land- 
consumptive  process. 

A  Better  Solution 

Local  officials  and  residents  who  are  interested  in  ensuring 
that  their  towns  will  not  ultimately  become  a  seamless  web  of 
subdivisions,  shopping  centers  and  office  or  industrial  parks 
now  have  a  practical  and  effective  alternative:  open  space 
zoning.  This  technique  can  take  either  of  two  basic  forms, 
"permissive"  or  compulsory".  About  one-third  of  the  towns  in 
Massachusetts  (but  very  few  of  the  rural  ones)  offer 
"permissive  cluster"  as  an  option  for  developers,  in  their 
bylaws.  The  idea  of  "compulsory  cluster"  has  been  used  by  a 
number  of  rural  towns  in  southern  Maine  and  in  upstate  New 
York  for  many  years,  but  it  has  only  recently  been  introduced 
in  Massachusetts  (Granby  was  the  first  to  adopt  it,  as  an 
effective  tool  to  help  preserve  farmland) . 

In  order  to  avoid  disturbing  the  equity  held  by  existing 
landowners,  open  space  zoning  allows  the  same  overall  amount 
of  development  which  is  already  permitted.  However,  the 
outstanding  difference  is  that  that  this  technique  requires 
that  all  new  construction  be  limited  to  (typically)  half  the 
parcel.  The  remaining  open  space  is  permanently  protected 
under  a  conservation  easement,  commonly  co-signed  by  the 
Conservation  Commission,  and  recorded  in  the  County  Registry 
of  Deeds. 

As  "open  space  zoning"  is  based  upon  the  technique  of 
"clustering",  these  two  terms  are  used  interchangeably 
throughout  the  rest  of  this  article.  At  this  point,  it 
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should  also  be  noted  that  the  cluster  concept  can  be 
restricted  to  detached,  single-family  homes,  each  on  its  own 
down-sized  houselot,  in  communities  or  in  specific  zoning 
districts  where  this  is  politically  desirable.  In  other 
words,  cluster  housing  is  by  no  means  limited  to  townhouses, 
apartments,  or  condominiums.  Neither  is  it  limited  to  any 
particular  income  group  or  family  type.  In  fact,  the  classic 
New  England  village  settlement  pattern  is  a  superb  example  of 
clustered  single-family  homes,  with  the  central  green 
constituting  the  permanently  preserved  open  space. 

Cluster  Design 

Although  the  basic  concept  of  clustering  is  fairly  simple 
(and  fairly  old) ,  it  is  viewed  as  a  "new"  form  of  development 
by  those  who  haven't  recognized  its  basic  similarity  with 
traditional  townscapes.  Because  it  is  quite  different  from 
the  conventional,  standardized  subdivision  pattern  with  which 
most  of  us  are  very  familiar,  it  has  raised  concerns  among 
some  rural  residents.  Interestingly,  the  conventional 
suburban  model,  commonplace  in  many  metropolitanizing  towns, 
is  actually  an  alien  pattern  in  the  otherwise  traditional  New 
England  landscape.  It  really  looks  "at  heme"  only  in  places 
such  as  central  New  Jersey,  where,  after  70  years  of 
implementing  conventional  zoning,  it  has  become  the 
predominant  building  pattern. 

The  purpose  of  this  brief  article  is  to  explain  the  major 
differences  between  conventional  and  clustered  (open  space) 
development,  and  to  address  the  principal  concerns  typically 
expressed  at  local  meetings  where  the  open  space  planning 
concept  has  been  discussed. 

Ultimately,  of  course,  the  question  of  this  technique's 
appropriateness  in  rural  or  suburbanizing  municipalities  will 
be  answered  by  its  residents  and  their  official 
representatives,  taking  action  to  amend  local  zoning  bylaws 
on  a  town-by-town  basis.  The  following  paragraphs  have  been 
prepared  to  provide  pertinent  information  to  town  officials 
and  residents,  so  that  these  local  decision-making  processes 
may  be  conducted  on  a  more  informed  basis. 

The  Open  Space  (Cluster)  Concept,  in  Practice 
The  basic  principle  of  cluster  development  is  to  group  new 
homes  onto  part  of  the  development  parcel,  so  that  the 
remainder  can  be  preserved  as  unbuilt  open  space.  The  degree 
to  which  this  accomplishes  a  significant  saving  of  land, 
while  providing  an  attractive  and  comfortable  living 
environment,  depends  largely  on  the  quality  of  the  zoning 
regulations  and  upon  the  expertise  of  the  develoj»nr.'nt 
designer  (preferably  someone  experienced  in  landscape 
architecture). 


Open  Space:  What  Size  and  Shape? 

For  example,  unless  local  regulations  require  the  resultant 
open  space  to  be  at  least  a  certain  size  with  specific 
minimum  dijnensions ,  the  "open  space"  can  end  up  being  a  long 
narrow  fringe  abutting  rear  lot  lines  and  the  parcel's  outer 
perimeter.  This  can  be  easily  avoided  by  clarifying,  in  the 
bylaw,  that  lots  and  roads  shall  not  cover  more  than,  say, 
50%  of  the  parcel,  and  that  at  least  half  of  this  open  space 
must  be  shaped  so  as  to  be  usable  for  active  recreation  or 
agriculture,  for  example. 

Counting  Only  Truly  Usable  Land 

In  order  to  avoid  another  possible  problem,  many  towns  also 
specify  that  housing  density  be  based  upon  "net  buildable 
area",  which  typically  prevents  all  (or  a  certain  percentage 
of)  unbuildable  land  (such  as  wetlands  or  extremely  steep 
slopes)  from  being  counted  when  calculating  the  number  of 
homes  that  may  be  permitted.  Otherwise,  the  cluster  approach 
could  be  used  to  propose  a  greater  number  of  dwellings  than 
would  be  buildable  under  conventional  subdivision  methods. 
Some  towns  address  this  issue  by  requiring  the  developer  to 
demonstrate  that  his  cluster  plan  would  not  produce  a  greater 
number  of  new  homes  than  would  be  possible  with  a  standard 
layout.  (This  often  means  that  two  conceptual  plans  are 
submitted,  for  comparison.) 


Will  it  Harmonize  with  its  Surroundings? 
Another  concern  I  have  often  heard  is  that  cluster  housing 
will  not  blend  in  with  a  town's  rural  character.  It  is 
true  that  some  cluster  developments  done  in  the  past  have 
failed  to  harmonize  with  their  surroundings.  Recognizing 
this  potential  problem,  a  few  towns  are  now  requiring  that 
new  cluster  plans  consist  of  only  detached,  single-family 
homes,  each  set  on  its  own,  down-sized  individual  lot, 
roughly  resembling  a  traditional  village  pattern.  This  also 
ensures  that  every  family  will  have  its  own  separate 
yardspace,  in  addition  to  the  larger  "open  space"  which  the 
cluster  approach  creates. 

Architectural  Design  Issues 

In  order  not  to  completely  prohibit  other  forms  of  housing 
some  towns  have  adopted  special  permit  procedures  which 
enable  their  Planning  Boards  to  approve  attached  units,  under 
exceptional  circumstances,  when  they  are  carefully  designed 
to  reflect  traditional  architectural  values.  Typically,  such 
regulations  set  an  upper  limit  on  the  number  of  dwellings  per 
building  (e.g.,  four),  and  contain  standards  relating  to 
features  such  as  roof  pitch,  siding  material,  and  roof line 
breaks,  thus  giving  developers  an  incentive  to  hire 
architects  sensitive  to  traditional  building  forms  that  will 
blend  in  with  the  town's  character. 


,,0pen  Space"  Maintenance 

Another  issue  which  concerns  people  is  the  maintenance  of  the 
open  space  that  is  created  by  clustering.  If  the  open  space 
is  recreational  (playing  fields,  jogging  trails,  tennis 
courts,  etc.),  upkeep  is  typically  handled  by  a  homeowners' 
association,  to  which  everyone  is  contractually  obligated  to 
contribute  when  they  purchase  their  home.  (At  Echo  Hill  in 
Amherst,  MA,  for  example,  homebuyers  sign  a  legally 
binding  agreement  which  enables  the  homeowners'  association 
to  collect  any  unpaid  dues,  with  accrued  interest,  from  the 
party  involved  at  the  time  he  eventually  re-sells  the  house. 
Unpaid  dues  cloud  the  title  and  effectively  prevent  re- 
sales.) If  the  open  space  is  agricultural,  there  are  several 
options. 


The  agricultural  open  space  could  be  sold  "in  fee"  to  the 
homeowners'  association,  which  could  in  turn  lease  it  to 
local  farmers.  Alternatively,  the  original  farmer  could 
retain  ownership  of  it  and  sell  only  his  "development 
rights".  I  favor  the  latter  option,  even  if  the  farmer  is 
planning  to  retire,  because  he  could  still  sell  the  field  to 
a  younger  farmer  in  the  neighborhood  at  an  affordable  price 
reflecting  the  land's  agricultural  value  (not  its  potential 
building-lot  value),  thus  strengthening  the  local  farming 
economy.  This  is  essentially  a  private-sector  version  of  the 
state's  "APR"  program,  which  is  limited  in  its  funds. 

"Locking  In"  the  Open  Space 

This  leads  into  another  commonly-felt  concern,  involving  the 
prevention  of  future  development  on  the  open  space.  Although 
cluster  bylaws  typically  prohibit  further  subdivision  of  the 
parcel,  an  added  safeguard  is  to  require  that  the  local 
Conservation  Commission  be  a  signatory  party  to  a 
conservation  easement  permanently  restricting  development  on 
the  open  space.  Alternatively,  a  local,  regional  or  state- 
wide land  trust  could  also  be  a  co-signer  and  enforcer. 

Buffering  Farm  Operations 

In  order  to  reduce  potential  conflicts  between  new  residents 
and  agricultural  practices,  towns  are  beginning  to  require 
that  cluster  lots  be  separated  from  the  protected  farmland  by 
a  "buffer"  strip,  typically  75  to  100  feet  wide.  Where  the 
development  can  be  so  designed,  existing  woodland  should  be 
used.  When  this  is  not  possible,  towns  can  require  new 
buffer  areas  to  be  thickly  planted  with  a  variety  of  rapidly 
growing  native  trees  and  shrubs  (white  pine,  birch,  poplar, 
american  viburnam,  honeysuckle,  wild  rose,  etc.).  A  similar 
requirement  should  also  be  placed  on  conventional 
subdivisions  when  they  abut  working  fields,  but  this  is 
rarely  done. 

Mjacent  Property  Values 

The  issue  of  "impact  upon  surrounding  property  values"  has 
often  been  raised.  Along  any  part  of  the  parcel  perimeter 
where  down-sized  lots  would  adjoin  standard-sized  lots,  towns 
can  require  buffer  strips,  similar  to  the  ones  described 
above.  Along  other  edges,  this  may  not  be  desirable  or 
logical,  as  lots  which  border  permanently  protected  open 
space  almost  always  enjoy  enhanced  property  values.  (This 
enhancement  is  also  true  for  cluster  lots  within  the 
development.) 

Private  Streets,  Different  Standards? 
When  cluster  developments  are  designed  with  privately- 
maintained  road  systems,  Planning  Boards  are  often  asked  to 
reduce  their  normal  street  construction  standards.  This  has, 
in  the  past,  sometimes  created  sub-standard  conditions,  and 
is  a  practice  which  towns  would  be  well-advised  to  resist. 
If  subdivision  street  construction  standards  are  excessive 
(as  they  often  are,  particularly  in  width  of  pavement) ,  they 
should  be  revised  for  all  types  of  new  development,  so  that 
rural  character  is  not  further  compromised  by  new  streets 
which  look  like  they  were  engineered  for  metropolitan 
suburbs.  It  is  useful  to  note  here  that  most  town  roads, 
outside  new  subdivisions,  have  an  18-foot  wide  paved 
surface,  much  more  in  scale  with  New  England  than  the  22 'to 
30*  paved  travel  surfaces  commonly  required  by  "modern" 
subdivision  regulations. 

Sewerage  and  Septic  Systems 

Because  of  the  shorter  road  system  needed  to  serve  village- 
sized  lots  in  a  cluster  development  (as  contrasted  with  large 
lots  in  conventional  subdivisions) ,  substantial  savings  are 
possible  with  respect  to  the  construction  of  roads,  sewers, 
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and  water  lines.  Where  sewer  service  is  unavailable, 
however,  people  have  expressed  concerns  about  siting  septic 
systems  on  the  smaller  cluster  lots.  Recognizing  this 
factor,  towns  are  requiring  that  such  houselots  be  located  on 
the  section  of  the  parcel  where  soils  are  most  favorable  for 
leaching  fields.  The  flexibility  of  cluster  design  allows 
this  to  happen;  in  a  conventional  subdivision,  septic  systems 
are  located  wherever  the  soils  manage  to  pass  minimum  health 
requirements,  even  on  marginal  soils  whose  long-term 
suitability  is  questionable.  In  addition,  it  should  be  noted 
that  septic  systems  can  be  located  beyond  one's  lot  lines, 
on  an  easement  within  the  protected  open  space. 


Why  Require  Open  Space  (Cluster)  Design? 
Perhaps  the  most  controversial  issue  surrounding  the  cluster 
concept  is  the  suggestion  that  this  open  space  approach  could 
be  made  "mandatory",  in  the  bylaws.  The  rationale  behind 
this  suggestion  is  that  there  are  certain  types  of 
irreplaceable  natural  resources  which  are  extremely  important 
to  protect.  Among  these  may  be  listed  aquifers,  riverfront 
land,  fields  and  pastures.  In  addition,  clustering  provides 
the  flexibility  in  layout  so  that  a  developer  can  avoid 
impacting  important  wildlife  habitat  areas,  such  as 
deeryards,  or  scenic  features  of  the  rural  landscape,  such  as 
large  rock  formations,  hillcrests,  and  mature  tree-stands. 
It  is  a  local  decision  whether  to  require  the  cluster 
approach  when  development  is  proposed  on  any  or  all  of  these 
resource  lands. 


Legal  Points 

Towns  considering  "compulsory  open  space  zoning"  are  strongly 
encouraged  to  work  closely  with  legal  counsel,  to  ensure  that 
their  wording  will  not  be  inconsistent  with  statutory  or  case 
law.  In  particular,  two  points  should  be  remembered.  First, 
this  technique  should  be  used  to  protect  identifiable  and 
important  resource  lands  (and  not  be  a  "blanket"  over  all 
rural  properties) .  Second,  it  must  leave  an  "escape  valve" 
for  a  limited  amount  of  conventional  (non-cluster) 
development  (say,  2  or  3  lots  in  any  5-year  period) ,  so  that 
the  applicant  has  some  other  options  that  do  not  require  him 
to  go  through  the  Special  Permit  process.  A  copy  of  Granby's 
compulsory  open  space  bylaw  (for  farmland  protection)  is 
included  in  the  "Growth  Management  Workbook,  prepared  by  the 
Pioneer  Valley  Planning  Commission,  under  a  grant  from  BXD. 
Another  example  may  be  found  in  the  award-winning  rural 
design  manual  "Dealing  with  Change  in  the  Connecticut  River 
Valley",  prepared  by  the  Center  for  Rural  Massachusetts,  with 
a  grant  from  DIM. 

Degrees  of  "Mandating"  Open  Space 

Readers  should  bear  in  mind  that  it  is  possible  to  limit  the 
cluster  requirement  to  certain  zoning  districts.  It  is  also 
possible  to  authorize  the  Planning  Board  to  require  it  only 
when  the  developer's  conventional  plan  would  destroy  or 
remove  more  than  a  specified  percentage  of  certain  listed 
resources,  leaving  determination  on  a  case-by-case  basis. 
Proponents  of  "compulsory  open  space"  zoning  (in  any  of  its 
various  forms)  argue  that  any  other  approach  pays  only  lip 
service  to  resource  protection,  because  any  developer  would 
remain  free  to  ignore  cluster  "recommendations"  from  town 
officials.  They  argue  that  protection  of  these  resources  is 
far  too  important  to  be  left  to  the  whim  of  a  speculative 
developer,  who  might  prefer  to  build  a  conventional  suburban 
subdivision  because  that  is  what  he  happens  to  be  most 


familiar  with.  In  my  view,  towns  which  choose  not  to 
exercise  their  potential  local  regulatory  authority  to 
require  open  space  development  design  are  essentially  engaged 
in  a  game  of  chance,  in  which  they  simply  hope  that 
developers  will  voluntarily  opt  to  follow  the  open  space 
approach.  This  method  of  "planning"  does  not  put  the  town  in 
true  control  of  its  own  destiny,  and  has  not  resulted  in 
significant  open  space  preservation  in  the  communities  which 
have  simply  "permitted"  cluster  over  the  past  20  years. 
When  this  impoortant  choice  is  left  to  developers,  most  will 
opt  for  standard,  land-consumptive,  suburban  subdivision, 
because  they  can  do  that  "by  right",  avoiding  the  Special 
Permit  process  with  its  additional  rules  and  uncertain 
outcome.  I  would  argue  that  towns  which  wish  to  become  "open 
space  communities"  in  the  future  need  to  require  signigicant 
open  space  set-asides  in  every  new  subdivision.  Since  the 
concept  of  "compulsory  open  space  zoning"  was  introduced  to 
Massachusetts  last  year,  the  towns  of  Granby,  Warwick,  and 
Amherst  have  adopted  it,  and  it  is  currently  under  active 
consideration  by  the  towns  of  Hadley,  West  Stockbridge, 
Lanesboro,  New  Ashford,  Wendell,  and  Heath. 

Cluster  Design  and  Rural  Character 

Last  but  certainly  not  least  is  the  issue  of  whether  cluster 
development  is  "appropriate"  in  a  rural  setting.  Without 
proper  regulatory  safeguards  and  design  criteria,  it  is  clear 
that  clustering  can  produce  results  which  would  be 
incompatible  with  its  surroundings.  However,  many  rural 
residents  are  beginning  to  recognize  the  advantages  that 
well-designed  cluster  development  can  offer.  It  is  the  only 
development  approach  which  sets  aside  land  for  permanent  open 
space. 

The  conventional  approach  covers  the  entire  development 
parcel  with  houselots  and  subdivision  streets.  Towns  which 
have  had  a  lot  of  experience  with  this  type  of  development 
ultimately  realize  that,  as  one  parcel  after  another  is 
eventually  developed,  their  formerly  rural  landscape  evolves 
into  a  network  of  "wall-to-wall"  subdivisions. 

Here  in  New  England,  we  have  much  to  be  thankful  for.  Had 
the  Pilgrims  not  run  out  of  ink  or  parchment  after  finishing 
the  Mayflower  Compact,  and  had  they  had  the  time  and 
"foresight"  to  draft  a  modern  (1989)  zoning  and  subdivision 
rulebook,  all  of  our  attractive  New  England  towns  would  have 
a  thoroughly  suburban  character.   It  is  a  sobering  thought, 
but  New  England  would  be  virtually  indistinguishable  from 
most  parts  of  New  Jersey  and  Long  Island,  had  we  experienced 
368  years  of  conventional  suburban  development  along  the 
lines  which  many  towns  are  requiring  today  in  their  bylaws 
and  regulations.  Those  areas  epitomise  "planned  sprawl". 

As  we  re-shape  the  traditional  New  England  landscape  with  our 
standardized,  suburban-style  municipal  regulations,  we  must 
ask  ourselves  whether  continuous  coverage  by  large-lot 
subdivisions  will  be  more  rural  than  a  mixture  of  village- 
sized  cluster  lots  surrounded  by  permanently  protected  farm 
fields  and  woodland.  This  is  a  question  for  residents  and 
officials  in  each  town  to  decide.  As  long  as  everyone  is 
clear  about  the  ultimate  consequences  of  the  various 
development  types  which  are  available  to  them,  these 
decisions  can  be  made  on  an  informed  basis.  It  is  the  role 
of  rural  planners,  such  as  myself,  to  explain  the  choices 
that  exist,  and  to  help  people  foresee  the  probable  long-term 
results  of  each  choice.  The  decision  is  ultimately  theirs. 
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CONVENTIONAL  ZONING  PRODUCES  A  PATTERN  OF  "PLANNED  SPRAWL" 

When  zoning  has  been  fully  implemented,  towns  discover  (too 
late)  that  all  of  its  open  space  has  been  converted  to  an 
assemblage  of  subdivisions,  shopping  centers,  and  office 
parks.   The  failure  of  conventional  two-acre  zoning  to 
protect  open  space  and  rural  character  is  illustrated  above, 
where  the  only  undeveloped  land  in  this  Connecticut  town  lies 
within  the  Hunt  Club  and  the  Country  Club.   A  similarly  total 
transformation  from  rural  to  suburban  is  shown  below,  in  a 
once-lovely  area  of  Dutchess  County,  near  Poughkeepsi e . 
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RETURN  TO  CLUSTERING 


Fig.  1  TYPICAL  RURAL  HIGHWAY  PRIOR  TO  SUBURBAN 
DEVELOPMENT 


Fig.  2  DEVELOPED  ACCORDING  TO  CONVENTIONAL 
SUBURBAN  ZONING 


Figure  1  shows  a  typical  rural  highway  crossing  through  a 
mixture  of  open  fields  and  woodlands.  In  this  "pre-development" 
scene,  three  farmsteads  dot  the  rural  landscape.  Together  with 
ihe  surrounding  cropland,  these  buildings  define  the  agricultural 
character  of  this  part  of  the  community. 

In  Figure  2,  the  town's  zoning  (its  "blueprint  for 
development")  has  dictated  a  large-lot  suburban  approach  to 
residential  construction.  Land  fronting  on  the  state  highway  was 
developed  exactly  as  called  for  in  the  zoning  ordinance,  resulting 
•n  the  creation  of  a  linear  commercial  "strip."  No  one  realized  that 
the  town's  "protective"  zoning,  which  segregated  commercial  and 
residential  uses,  and  which  required  one -acre  house  lots,  would 

-•storm  this  area  into  a  characterless  sprawl. 

figure  3  illustrates  a  viable  alternative  to  the  "strip."  Retail 

and  office  development  are  concentrated  around  the  intersection, 

where  the  commercial  zone  is  located  (and  to  which  it  is  limited). 

town's  "maximum  setback"  concept  requires  that  these 

rigs  maintain  a  traditional  close  relationship  with  the  road. 

-g  is  nicely  screened  from  view;  shops  face  onto  the  parking 

area  but  also  have  additional  display  windows  facing  the  road. 

Elsewnere  in  the  neighborhood,  most  of  the  open  fields  have  been 

preserved  by  grouping  new  homes  within  two  tightly-knit 

hamlets.  Overall,  the  same  development  density  is  accommodated. 

In  this  plan,  public  water  and  sewer  are  available,  and  the 

"forever  open"  status  of   the   adiacent   farmland   boosts 

1 n  ri  iral  vipwc 


Fig.  3  DEVELOPED  ACCORDING  TO  ALTERNATIVE 
RURAL  DESIGN  PRINCIPLES 


Tiifebe  drawings  were  produced  by  the  Center  for  Rural  Massachusetts  in  Amherst,  Massachusetts, 
and  illustrate  the  concept  ol  clustering  in  a  rural  context. 


Fig.  4  TRADITIONAL  RURAL  VILLAGE  PRIOR  TO 
SUBURBAN  DEVELOPMENT 


Fig.  5  DEVELOPED  ACCORDING  TO  CONVENTIONAL 
SUBURBAN  ZONING 


Fig.  6  DEVELOPED  ACCORDING  TO  TRADITIONAL 
VILLAGE  DESIGN  PRINCIPLES 


-7 


Figure  4  illustrates  a  typical  pre-development  situation,  in 
which  a  rural  village  is  organically  grouped  around  a  small  nucleus 
of  buildings  including  a  farmstead,  a  church,  and  the  town  hall. 
The  rural  character  is  defined  by  large  open  fields  providing  a 
feeling  of  spaciousness  and  attractive  long  views  down  to  the 
river. 


Figure  5  shows  the  future  of  the  same  village  as  it  would 
ultimately  appear  under  the  standard  design  requirements  built 
into  the  zoning  and  subdivision  regulations  existing  in  nearly 
every  town  Few  people  realize  that  their  local 

zoning  mandates  a  suburban  approach,  in  which  all  open  space 
(except  wetlands  and  floodplains)  is  divided  into  house  lots.  This 
drawing  shows  typical  one-acre  lots. 


Figure  6  shows  a  more  creative  approach,  reinforcing  the 
traditional  tightly-knit  character  of  small  towns  and  villages 
through  an  "infill"  strategy  that  places  units  close  together  on 
vacant  land  in  the  village  center.  Even  more  important,  the 
agricultural  open  space  which  gives  the  rural 
landscape  its  special  beauty  is  permanently  protected.  This  is 
accomplished  within  the  same  overall  density  as  shown  in  Figure  5: 
for  every  half-acre  house  lot  in  the  village  infill,  there  is  half  an 
acre  of  farmland  in  the  field.  In  both  situations  the  developer 
buys  one  acre  of  land;  the  difference  is  in  the  way  in  which  the 
homes  are  grouped:  village  versus  suburb. 
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'ANR"  AND  THE  VITAL  ACCESS  STANDARD 


(Part  I) 


In  most  states,  subdivision  control  laws  were  enacted 
to  address  two  problems.   Most  of  the  early  subdivision 
control  statutes  were  primarily  concerned  with 
insuring  that  plots  of  subdivisions  be  technically 
accurate  and  in  good  form  for  recording  and  tax 
assessment  purposes.   Shortly  thereafter,  a  concern 
for  the  impact  of  subdivisions  on  street  development 
within  the  community  emerged  and  many  statutes  were 
accordingly  amended  to  provide  for  the  regulation  of 
the  layout  of  ways  when  a  subdivision  of  land  occured. 

Subdivision  control  laws  in  Massachusetts  originated 
from  a  concern  over  the  effect  of  subdivisions  and  the 
sale  of  private  land  on  the  planning  and  development 
of  streets  both  public  and  private  within  a  community. 
The  first  comprehensive  subdivision  control  statute 
was  enacted  exclusively  for  the  city  of  Boston  in 
1891.   It  provided  that  no  person  might  open  a  public 
way  until  the  layout  and  specifications  were  approved 
by  the  street  commissioners.   By  1916,  similar  powers 
were  conferred  on  Boards  of  Survey  in  many  cities  and 
towns  throughout  the  Commonwealth.   With  the  revision 
of  the  state  statute  in  1936  (see  St.  1936  c.  211), 
the  subdivision  control  powers  were  expanded  and 
conferred  on  Planning  Boards. 
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The  Subdivision  Control  Law,  Chapter  41,  Sections  81-K  through 
81-GG,  MGL,  essentially  in  the  form  we  now  know  it,  was  enacted 
in  1953  (see  St.  1953  c.  674).   This  legislation  made  two 
significant  changes  to  subdivision  control  by  stating  for  th< 
first  time  the  purposes  of  subdivision  control  which  are  found 
within  Section  81-M  of  Chapter  41  and  by  providing  for  the 
recording  of  approval  not  required  plans.   The  provisions  for  an 
endorsement  that  approval  is  not  required  are  found  in  Section 
81-P  of  Chapter  41. 

Prior  to  the  1953  statute,  a  plan  showing  lots  and  ways  could  be 
recorded  without  the  approval  of  the  Planning  Board  if  such  ways 
were  existing  ways  and  not  proposed  ways.   The  purpose  of 
providing  for  an  approval  not  required  process  was  to  alleviate 
the  difficulty  encountered  by  Registers  of  Deeds  in  deciding 
whether  a  plan  showing  ways  and  lots  could  lawfully  be  recorded. 
As  explained  by  Mr.  Philip  Nichols  on  behalf  of  the  sponsors  of 
the  1953  legislation,  "it  seemed  best  to  require  the  person 
.  .  .  who  contends  that  (his  plan)  is  not  a  subdivision  within 
the  meaning  of  the  law,  because  all  of  the  ways  shown  on  the 
plan  are  already  existing  ways,  to  submit  it  to  the  planning 
board,  and  if  the  board  agrees  with  his  contention,  it  can 
endorse  on  the  plan  a  statement  that  approval  is  not  required, 
and  the  plan  can  be  recorded  without  more  ado."  (See  1953  House 
Doc.  No.  2249,  at  55.  ) 

As  the  Court  summarized  in  Smalley  v.  Planning  Board  of  Harwich, 
10  Mass.  App .  Ct .  599  (1980),  the  enactment  of  the  approval  not 
required  process  by  the  Legislature  was  not  intended  to  enlarge 
the  substantive  powers  of  a  Planning  Board  but  rather  to  provide 
a  simple  method  to  inform  the  Register  of  Deeds  that  the 
Planning  Board  was  not  concerned  with  a  plan  "because  the  vital 
access  is  reasonable  guaranteed." 

We  are  frequently  asked  for  advice  as  to  whether  a  Planning 
Board  should  endorse  a  plan  "approval  under  the  Subdivision 
Control  Law  is  not  required."   Chapter  41,  Section  81-P,  MGL, 
requires  that  such  an  endorsement  cannot  be  withheld  unless  a 
plan  shows  a  subdivision.   Therefore,  whether  a  plan  requires 
approval  or  not  rests  with  the  definition  of  "subdivision"  as 
found  in  Chapter  41,  Section  81-L,  MGL.   A  "subdivision"  is 
defined  in  Section  81-L  as  "the  division  of  a  tract  land  into 
two  or  more  lots"  but  there  is  an  exception  to  this  definition. 
A  division  of  land  will  not  constitute  a  "subdivision"  if,  at 
the  time  it  is  made,  every  lot  within  the  tract  so  divided  has 
frontage  on  a  certain  type  of  way.   Section  81-L  also  requir< 
that  the  frontage  shall  be  at  least  a  distance  as  required  by 
the  zoning  bylaw,  and  if  no  distance  is  required,  the  frontage 
must  be  at  least  twenty  feet. 
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Basically,  the  court  has  interpreted  the  Subdivision  Control  Law 
to  impose  three  standards  that  must  be  met  in  order  for  lots 
shown  on  a  plan  to  be  entitled  to  an  endorsement  by  the  Planning 
Board  that  "approval  under  the  Subdivision  Control  Law  is  not 
required. " 

1.  The  lots  shown  on  such  plan  must  front  on  one  of 
the  three  types  of  ways  specified  in  Chapter  41, 
Section  81-L  MGL; 

2.  The  lots  shown  on  such  plan  must  meet  the  minimum 
frontage  requirements  as  specified  in  Chapter  41, 
Section  81-L,  MGL;  and, 

3.  A  Planning  Board's  determination  that  the  vital 
access  to  such  lots  as  contemplated  by  Chapter  41, 
Section  81-M,  MGL,  otherwise  exists. 

One  of  the  more  interesting  aspects  of  the  "ANR"  process,  if 
not  the  Subdivision  Control  Law,  is  the  vital  access  standard. 
The  necessity  that  the  Planning  Board  determine  that  vital 
access  exists  to  the  lots  shown  a  plan  before  endorsing  an  "ANR" 
plan  is  not  expressly  stated  in  the  Subdivision  Control  Law. 
The  vital  access  standard  has  evolved  from  court  decisions.   The 
decisions  have  been  concerned  as  to  whether  proposed  building 
lots  have  practical  access  and  have  focused  on  the  following  two 
issues  : 

1.  Adequacy  of  the  way  on  which  the  proposed  lots 
front;  and 

2.  Adequacy  of  the  access  from  the  lot  onto  the  way. 

ADEQUACY  OF  THE  WAY 

The  first  case  dealing  with  the  question  of  the  adequacy  of  a 
way  as  applied  to  an  approval  not  required  plan  was  Rettig  v. 
Planning  Board  of  Rowley,  322  Mass.  476  (1955).   A  plan  was 
presented  to  the  Planning  Board  showing  15  lots  abutting  three 
ways  which  were  created  long  before  the  Subdivision  Control  Law 
became  effective  in  the  Town  of  Rowley.   Two  of  the  roadways 
shown  on  the  plan  were  between  ten  and  fourteen  feet  wide, 
contained  severe  ruts  and  were  impassable  at  times  due  to  heavy 
rains.   The  Planning  Board  determined  that  the  plan  constituted 
a  subdivision  which  required  their  approval. 
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The  Subdivision  Control  Law  in  effect  at  that  time  defined 
"subdivision"  as  the  "division  of  a  tract  of  land  into  two  or 
more  lots  in  such  manner  as  to  require  provision  for  one  or  more 
new  ways,  not  in  existence  when  the  Subdivision  Control  Law 
became  effective  in  the  .  .  .  town  ...  to  furnish  access  for 
vehicular  traffic  to  one  or  more  of  such  lots  ...   ." 

The  court  found  that  the  ways  shown  on  the  plan  did  not  provide 
adequate  access  for  vehicular  traffic.   Because  of  the 
inadequacy  of  the  ways  serving  the  proposed  lots,  the  court 
found  that  the  Planning  Board  did  not  exceed  its  authority  when 
they  denied  to  endorse  the  plan. 

RETTIG  V.  PLANNING  BOARD  OF  ROWLEY 

332  Mass.  476  (1955) 


Excerpts 

Wilkins,  J.   ... 

The  plan  must  be  judged  as  a  whole.   Irrespective 
of  the  meaning  of  "way"  in  Section  81L,  and  for 
present  purposes  taking  "way"  in  the  sense  of  a 
physical  way  on  the  ground,  as  ruled  by  the  judge, 
it  is  plain  that  Orchard  Drive  on  the  ground  is  not  a 
way  "adequate  for  access  for  vehicular  traffic?"  to 
ten  of  the  lots  shown  on  the  plan.   As  recently  as 
1951,  when  the  subdivision  control  law  became 
effective  in  Rowley,  it  could  not  in  any  practical 
sense  have  been  in  existence  as  a  way.   All  that 
appeared  at  the  view  were  outlines  of  a  ten  foot 
roadway,  once  used  by  a  vehicle  or  vehicles  of  un- 
known character,  and  ruts  and  a  condition  of 
impassibility  due  to  rain.   Orchard  Drive  clearly 
does  not  rise  even  to  the  dignity  of  a  rough  country 
road,  broken  and  sunken  in  spots,  as  is  Bowlery 
Drive  off  which  it  leads.   Obviously,  the  plaintiffs 
propose  to  make  "division  of  a  tract  of  land  into  two 
or  more  lots  in  such  manner  as  to  require  provision 
for  one  or  more  new  ways  ...  to  furnish  access  for 
vehicular  traffic  to  one  or  more  of  such  lots." 

The  decree  is  reversed  and  a  decree  is  to  be  entered 
stating  that  the  planning  board  of  Rowley  did  not 
exceed  its  authority,  and  that  no  modification  oJ 
its  decision  is  required. 
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The  authority  of  a  Planning  Board  to  make  a  determination  as  to 
the  adequacy  of  a  way  before  endorsing  a  plan  "approval  not 
required"  was  again  noted  in  Malaguti  v.  Planning  Board  of 
Wellesley,  3  Mass.  App.  Ct.  797  (19<75).   The  Planning  Board  had 
denied  endorsement  because  the  proposed  building  lots  did  not 
have  frontage  on  an  "adequate  way."   The  trial  judge  found  that 
not  every  lot  had  frontage  on  a  public  way  and  that  the  way  in 
question  was  inadequate  for  vehicular  traffic.   The  court  agreed 
and  in  citing  Rettig  found  that  the  Planning  Board  did  not 
exceed  its  authority  in  refusing  to  endorse  the  plan  because  the 
plan  showed  a  subdivision. 

A  statutory  private  way  is  a  way  laid  out  and  accepted  by  a 
town,  for  the  use  of  one  or  more  inhabitants,  pursuant  to 
Chapter  82,  MGL.   In  Casagrande  v.  Town  Clerk  of  Harvard,  377 
Mass.  703  (1979),  it  was  argued  that  a  statutory  private  way  was 
a  public  way  for  the  purposes  of  determining  whether  a  plan  was 
entitled  to  be  endorsed  "approval  not  required. "   The  court 
found  that  such  a  way  was  not  as  a  matter  of  law  a  public  way 
for  the  purposes  of  Subdivision  Control  and  that  development 
on  a  statutory  private  way  would  require  Planning  Board  approval 
unless  it  could  be  proven  that  such  a  way  was  both  maintained 
and  used  as  a  public  way.   In  Spalke  v.  Board  of  Appeals  of 
Plymouth ,  7  Mass  App.  Ct .  683  (1979),  the  court  rejected  the 
argument  that  the  Atlantic  Ocean  was  a  public  way  for  access 
purposes.   The  close  reading  by  the  court  as  to  a  qualified 
public  way  for  the  purposes  of  access  is  important.   However, 
even  if  a  proposed  division  of  land  abuts  a  public  way,  the 
Planning  Board  must  consider  the  adequacy  of  the  way. 

With  this  historical  and  background  information  in  mind,  in  next 
month's  issue  of  the  Land  Use  Manager,  we  will  continue  our  look 
at  the  vital  access  standard.   We  will  review  key  cases  which 
have  established  parameters  for  determining  the  adequacy  of  a 
way  for  the  purposes  of  access. 
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ANR  AND  THE  VITAL  ACCESS  STANDARD 


(Part  II) 


In  the  last  issue  of  the  Land  Use  Manager ,  Vol.  6, 
Edition  No.  2,  February,  1989,  we  gave  an  historical 
perspective  of  the  ANR  process  and  looked  at  some  of  the 
earlier  cases  that  dealt  with  the  adequacy  of  a  way  for 
the  purposes  of  an  ANR  endorsement.   In  this  edition  of 
the  Land  Use  Manager,  we  will  continue  our  review  of  the 
vital  access  standard  as  it  relates  to  the  adequacy  of 
the  way. 

As  we  previously  noted,  lots  shown  on  an  ANR  plan  must 
front  one  of  the  following  types  of  ways: 

1.  A  public  way  or  a  way  which  the  municipal  clerk 
certifies  is  maintained  and  used  as  a  public 
way; 

2.  A  way  shown  on  a  plan  which  has  been  previously 
approved  in  accordance  with  the  Subdivision 
Control  Law,  and; 

3.  A  way  in  existence  when  the  Subdivision  Control 
Law  took  effect  in  the  municipality  which  in 
the  opinion  of  the  Planning  Board  is  suitable 
for  the  proposed  use  of  the  lots. 

In  the  last  edition  of  the  Land  Use  Manager,  we  reviewed 
Rettig  v.  Planning  Board  of  Rowley,  322  Mass.  476 
(1955),  which  looked  at  the  adequacy  of  ways  that  were 
in  existence  when  the  Subdivision  Control  Law  took 
effect  in  the  community.   In  Rettig,  the  court  decided 
that  such  ways  must  exist  on  the  ground  and  be  safe  and 
convenient  for  vehicular  traffic. 
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The  vital  access  standard  which  requires  that  ways  must  be  safe 
and  convenient  for  travel  was  again  considered  in  Richard  v. 
Planning  Board  of  Acushnet,  10  Mass.  App.  Ct.  216  (1980).   In  this 
case,  the  court  looked  at  ways  which  had  been  approved  previously 
in  accordance  with  the  Subdivision  Control  Law.   In  I960,  the 
Board  of  Selectmen,  acting  as  an  interim  Planning  Board, 
approved  a  26  lot  subdivision.   The  Selectmen  did  not  specify 
any  construction  standards  for  the  proposed  ways  nor  did  they 
specify  the  municipal  services  to  be  furnished  by  the  applicant. 
The  Selectmen  also  failed  to  obtain  the  necessary  performance 
guarantee  as  required  in  Chapter  41,  Section  81U,  MGL. 

Eighteen  years  after  the  approval  of  the  subdivision  plan  by  the 
Board  of  Selectmen,  Richard  submitted  an  ANR  plan  to  the  Planning 
Board.   During  the  18  year  period,  the  locus  shown  on  the  ANR 
plan  had  been  the  site  of  gravel  excavation  so  that  it  was  now 
located  25  feet  below  the  grade  of  surrounding  land.   The  Planning 
Board  refused  to  endorse  the  plan.   The  central  issue  before  the 
court  was  whether  the  lots  shown  on  the  ANR  plan  had  sufficient 
frontage  on  ways  which  had  been  previously  approved  in  accordance 
with  the  Subdivision  Control  Law.   The  court  found  that  to  be 
entitled  to  the  ANR  endorsement  when  a  plan  shows  proposed 
building  lots  abutting  a  previously  approved  way,  such  way  must  be 
built,  or  the  assurance  exists  that  the  way  will  be  constructed 
in  accordance  with  specific  municipal  standards. 

RICHARD  V.  PLANNING  BOARD  OF  ACUSHNET 

10  Mass.  App.  Ct.  216  (1980) 


Excerpts : 

Ka  s  s  r    J  .   .  .  . 

As  stated  by  the  parties,  the  fundamental  question 
is  whether  a  plan  showing  lots  of  sufficient 
frontage  and  area  to  comply  with  then  applicable 
zoning  requirements,  fronting  on  ways  shown  on  a  plan 
previously  approved  and  endorsed  in  accordance  with 
the  Subdivision  Control  Law,  is  exempt  from  further 
subdivision  control  .  .  . ,  even  though  those  ways 
have  never  been  built  and  exist  on  paper  only.   Put 
in  that  fashion,  the  question  is  not  susceptible  to 
an  answer  of  uniform  application  because  it  fails  to 
take  into  account  significant  factual  variables. 

For  example,  if  the  new  plan  showed  lots  of  lawful 
dimensions  abutting  ways  on  an  earlier  approved 
plan,  but  the  earlier  approved  plan  contained 
conditions  which  had  not  been  met,  then  the  new  plan 
would  not  be  exempt  from  subdivision  control  and 
would  not  be  entitled  to  an  "approval  not  required" 
endorsement  under  Section  81P.   Costanza  &  Bertolino, 


Inc.  v.  Planning  Bd .  of  North  Reading ,  360  Mass.  677, 
678-681  (1971).   In  that  case,  a  covenant  entered  into 
by  the  developer  pursuant  to  G.L.  c.  41,  Section  81U, 
required  him  to  complete  the  construction  of  ways  and 
installation  of  the  municipal  services  within  two  years 
from  the  date  of  the  execution  of  the  covenant.   The 
developer  had  not  done  so,  and  the  court  held  that  the 
planning  board  had  properly  declined  to  make  a  Section 
81P  endorsement. 

It  follows  that  in  a  case  where  the  landowner  has  filed 
a  bond,  or  deposited  money  or  negotiable  securities,  or 
entered  into  a  covenant  to  secure  the  construction  of 
ways  and  installation  of  municipal  services,  and  a  new 
plan  is  presented  which  merely  alters  the  number,  shape 
and  size  of  the  lots,  such  a  plan  is  entitled  to 
endorsement  under  Section  81P,  "provided  every  lot  so 
changed  still  has  frontage  on  a  public  way  .  .  .  of  at 
least  such  distance,  if  any,  as  is  then  required  by  .  .  . 
by-law  ..."  G.L.  c.  41,  Section  810;  and  provided,  of 
course,  that  conditions  for  execution  of  the  plan  have 
not  already  been  violated,  as  was  the  case  in  Costanza  & 
Bertolino. 

Indeed,  the  provisions  of  the  fifth  paragraph  of  Section 
81U  concerning  securing  of  completion  of  the  ways  and 
municipal  services  of  a  subdivision  plan  are  mandatory. 
For  all  that  appears,  the  Acushnet  selectmen,  acting  as 
the  interim  planning  board,  did  not  articulate  the 
manner  in  which  the  ways  were  to  be  constructed,  what 
municipal  services  were  to  be  furnished  or  the  standards 
to  which  that  work  was  to  be  done.   ...   We  are  of  the 
opinion  that  exception  (b)  of  the  definition  of 
"Subdivision"  in  Section  81L  requires  either  that  the 
approved  ways  have  been  built,  or  that  there  exists  the 
assurance  required  by  Section  81U  that  they  will  be 
built.   Otherwise,  the  essential  design  of  the 
Subdivision  Control  Law  -  that  ways  and  municipal 
services  shall  be  installed  in  accordance  with  specific 
municipal  standards  -  may  be  circumvented.  ...  In  the 
instant  case,  where  the  locus  is  twenty-five  feet  below 
the  surrounding  land,  the  municipal  concern  about  the 
safety  of  the  grades  of  the  roads  giving  access  to  the 
lots  and  about  adequate  drainage  facilities  is 
particularly  compelling. 

In  Perry  v.  Planning  Board  of  Nantucket,  15  Mass.  App.  Ct.  144 
(1983),  the  court  applied  the  adequacy  of  way  standard  to  an 
existing  public  way.   Perry  submitted  a  two  lot  ANR  plan  to  the 
Planning  Board.   Both  lots  had  the  required  zoning  frontage  on 
Oakland  Street  which  was  a  way  that  had  appeared  on  town  plans  since 
1927.   The  County  Commissioners  of  Nantucket,  by  an  order  of  taking 
registered  with  the  Land  Court  in  1962,  took  an  easement  for  the 
purposes  of  a  public  highway.   Oakland  Street,  a  public  way,  had 
never  been  constructed. 
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The  Planning  Board  decided  that  the  plan  constituted  a  subdivision 
because  the  lots  did  not  front  on  a  public  way  as  defined  in  the 
Subdivision  Control  Law.   The  court  agreed. 

PERRY  V.  PLANNING  BOARD  OF  NANTUCKET 

15  Mass.  App.  Ct.  144  (1983) 

Excerpts : 

Greaney,  J.  .  .  . 

A  "subdivision"  for  purposes  of  the  Subdivision  Control 
Law,  is  defined  as  "the  division  of  a  tract  of  land 
into  two  or  more  lots  .  .  . "  A  division  is  excluded 
from  the  definition  of  a  subdivision  ...  if  "at  the 
time  when  [the  division]  is  made,  every  lot  within  the 
tract  so  divided  has  frontage  on  ...  a  public  way 
.  .  .  . "  The  question  for  decision  is  what  is  intended 
by  the  term  "public  way"  in  this  exclusion. 

The  Legislature  provided,  in  G.L.  c.  82  Sections  1- 
16,  for  the  layout  and  establishment  of  highways 
within  municipalities  by  county  commissioners.  .  .  . 
When  the  way  is  completed,  the  municipality  is 
required,  among  other  things,  to  repair  and  maintain 
it,  and  the  municipality  becomes  liable  for  damages 
caused  by  defects.   See  G.L.  c.  84  Sections  1,  15  and 
22 

The  Legislature  presumably  knew  of  the  existing  body 
of  statutory  law  pertaining  to  public  ways  when  it 
enacted  the  exemption  from  subdivision  control  .  .  . 
The  exemptions  from  subdivision  control  .  .  .  are 
important  components  of  the  Subdivision  Control  Law 
which  itself  creates  a  "comprehensive  statutory 
scheme,"  .  .  .  and  which  includes  among  its  express 
purposes  the  protection  of  the  "safety,  convenience 
and  welfare  of  the  inhabitants  of  the  cities  and 
towns"  by  means  of  regulation  of  "the  laying  out  and 
construction  of  ways  in  subdivisions  providing  access 
to  the  several  lots  therein  .  .  . "  We  note  that  the 
Legislature  has  provided,  consistent  with  these  goals, 
that  planning  boards  are  to  administer  the  law  "with 
due  regard  for  the  provision  of  adequate  access  to  all 
of  the  lots  in  a  subdivision  by  ways  that  will  be  safe 
and  convenient  for  travel;  for  lessening  congestion  in 
such  ways  and  in  the  adjacent  public  ways;  for 
reducing  danger  to  life  and  limb  in  the  operation  of 
motor  vehicles;  for  securing  safety  in  the  case  of 
fire,  flood,  panic  and  other  emergencies;  .  .  .  [and] 
for  securing  adequate  provision  for  .  .  .  fire, 
police,  and  other  similar  municipal  equipment  .  .  .  .  " 


4- 


We  note  further  that  the  exclusions  set  out  in  Section 
81L,  .  .  .  which  excuse  a  plan  from  subdivision 
approval,  thereby  providing  a  basis  for  an  81P 
endorsement,  do  so  with  reference  to  specific 
objective  criteria  apparently  chosen  by  the 
Legislature  for  the  quality  of  access  they  normally 
provide.  ...  We  conclude  that  whatever  status  might 
be  acquired  by  ways  as  "public  ways"  for  purposes  of 
other  statutes  by  virtue  of  their  having  been  "laid 
out,"  .  .  .  such  ways  will  not  satisfy  the 
requirements  of  the  "public  way"  exemption  in  Section 
81L,  ...  of  the  Subdivision  Control  Law,  unless  they 
in  fact  exist  on  the  ground  in  a  form  which  satisfies 
the  previously  quoted  goals  of  Section  81M. 

.  .  .  In  our  view,  ...  a  board  can  properly  deny  an 
81P  endorsement  because  of  inadequate  access,  despite 
technical  compliance  with  frontage  requirements,  where 
access  is  nonexistent  for  the  purposes  set  out  in 
Section  81M.   ...  We  also  recognize  that  Section 
81M,  insofar  as  it  treats  the  sufficiency  of  access, 
is  couched  primarily  in  terms  of  the  adequacy  of 
subdivision  ways  rather  than  the  adequacy  of  the 
public  ways  relied  upon  by  an  owner  seeking  exemption 
from  subdivision  control.   We  do  not  view  these 
considerations  as  affecting  the  soundness  of  our 
reasoning.   The  board's  power  in  these  circumstances 
arises  out  of  the  provisions  of  the  subdivision 
control  law  itself,  read  in  light  of  the  statutes 
pertaining  to  public  ways  and  relevant  decisions. 
The  statutory  and  decisional  framework  provides  for 
orderly  land  development  through  the  assurance  that 
proper  access  to  all  lots  within  a  subdivision  will 
be  reasonably  guaranteed.   Because  no  way  exists  on 
the  ground  to  serve  [the]  lots.  .  .  .  the  board  was 
right  to  require  the  plan's  antecedent  approval  under 
the  Subdivision  Control  Law,  and  its  action  should 
not  have  been  annulled. 


Relying  on  the  Perry  decision,  among  others,  the  Hingham  Planning 
Board  denied  endorsement  of  a  plan  where  all  the  proposed  lots 
abutted  an  existing  public  way.   In  Hutchinson  v.  Planning  Board  of 
Hingham,  23  Mass.  App.  Ct.  416  (1987),  the  court  found  that  the 
existing  public  way  provided  adequate  access  and  that  the  Planning 
Board  had  exceeded  its  authority  in  refusing  to  endorse  the  plan. 

Hutchinson  proposed  to  divide  a  17.74  acre  parcel  on  Lazell  Street  in 
Hingham  into  5  lots.   Lazell  Street  was  a  public  way  which  was  used 
by  the  public  and  maintained  by  the  Town  of  Hingham.   Each  lot  met  the 
Hingham  zoning  bylaw  requirements.   The  Planning  Board  contended  that 
the  plan  was  not  entitled  to  an  endorsement  for  the  following  reasons: 
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Lazell  Street  did  not  have  sufficient  width; 
suitable  grades,  and  adequate  construction  to  provide 
for  the  needs  of  vehicular  traffic  in  relation  to  the 
proposed  use  of  land. 

The  frontage  did  not  provide  safe  and  adequate  access 
to  a  public  way. 


HUTCHINSON  V.  PLANNING  BOARD  OF  HINGHAM 

23  Mass.  App.  Ct.  416  (1987) 

Excerpts 

Dreben,  J.  .  .  . 

Citing  Perry  v.  Planning  Bd .  of  Nantucket,  15  Mass.  App. 
Ct.  144  (1983),  and  Hrenchuk  v.  Planning  Bd .  of  Walpole, 
8  Mass.  App.  Ct .  949  (1979),  the  board  argues  that,  even 
if  a  way  falls  within  the  definition  of  Section  81L,  that 
is  not  enough.  "[I]t  is  also  necessary  that  a  planning 
board  determine  that  the  way  in  question  .  .  .  satisf[ies] 
the  requirements  of  G.L.  c.  41,  Section  81M,  which  .  .  . 
include  the  requirement  that  the  way  be  safe  for  motor 
vehicle  travel." 


The  board  misapprehends  the  Perry  and  H 
Those  cases  rest  on  the  reasoning  of  Gi 
Bd.  of  Nantucket,  376  Mass.  801  (1978), 
as  an  aid  in  interpreting  the  exclusion 
and  81P  the  court  may  look  to  Section  8 
the  purposes  of  those  exclusions.  .  . 
a  statutory  exemption  (e.g.,  frontage  o 
Section  81L  is  technically  or  formally 
fact,  there  is  no  practical  access  to  t 
81L  will  not  apply 


renchuk  decisions. 


fford  v.  Planning 

which  held  that 
s  of  Sections  81L 
1M  as  elucidating 
.  Thus,  even  though 
n  a  public  way)  of 
satisfied,  if,  in 
he  lots,  Section 


In  sum,  where  there  is  the  access  that  a  public  way 
normally  provides,  that  is,  where  the  "street  [is]  of 
sufficient  width  and  suitable  to  accommodate  motor 
vehicle  traffic  and  to  provide  access  for  fire-fighting 
equipment  and  other  emergency  vehicles,"  .  .  .  the  goal 
of  access  under  81M  is  satisfied,  and  an  81P  endorsement 
is  required. 

We  turn  now  to  the  findings  of  the  judge.   He  found 
that  Lazell  Street  is  a  paved  public  way,  that,  except 
for  a  portion  which  is  one-way,  it  is  twenty  to  twenty-one 
feet  wide,  about  the  same  width  as  the  other  streets  in  the 
area,  and  that  it  can  "provide  adequate  access  to  all  the 
proposed  lots  for  the  owners,  there  guests,  police,  fire, 
and  other  emergency  vehicles."   The  judge  also  found  that 
the  road  "is  as  safe  to  travel  upon  as  any  of  the 
hundreds  of  comparable  rural  roads  that  criss-cross  the 
entire  Commonwealth."   We  do  not  reach  the  board's 


arguments  on  traffic  safety  as  we  do  not  deem  them 
relevant.   We  note  that  even  if  those  arguments  were  to 
be  considered,  the  judge's  findings  on  traffic  safety 
are  not  clearly  erroneous  and  are  dispositive.   The 
board's  contentions  to  the  contrary  are  without  merit. 
These  findings  bring  Lazell  Street  within  the 
"specific  objective  criteria  .  .  .  chosen  by  the 
Legislature  for  the  quality  of  access,"  .  .  .  which 
entitle  a  landowner  to  an  81P  endorsement. 


The  Perry  and  Hutchinson  decisions  presently  represent  the 
parameters  for  determining  the  adequacy  of  a  public  way  for  the 
purposes  of  an  "ANR"  endorsement.   If  proposed  lots  abut  an 
unconstructed  way  (paper  street),  the  landowner  is  not  entitled 
to  an  "ANR"  endorsement.   However,  if  an  existing  public  way  is  (1) 
paved,  (2)  comparable  to  other  ways  in  the  area,  and  (3)  provides 
adequate  access,  the  court  will  likely  find  that  the  way  meets  the 
vital  access  standard. 

In  the  next  issue  of  the  Land  Use  Manager,  we  will  begin  reviewing 
the  vital  access  standard  as  it  relates  to  the  adequacy  of  the 
access  from  the  lot  onto  the  way. 
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'ANR"  AND  THE  VITAL  ACCESS  STANDARD 


(Part  III) 


In  the  last  edition  of  the  Land  Use  Manager,  Vol.  6, 
Edition  No.  3,  March-April  1989,  we  completed  our 
review  of  the  vital  access  standard  as  it  relates 
to  the  issue  of  the  adequacy  of  the  way  on  which  the 
proposed  lots  front.   In  this  edition,  we  will  begin 
our  review  of  the  vital  access  standard  as  it  relates 
to  the  adequacy  of  the  access  from  the  lot  onto  the 
way. 

The  court  was  first  confronted  with  the  issue  of  the 
adequacy  of  access  from  the  lot  to  the  way  in  Cassani 
v.  Planning  Board  of  Hull,  1  Mass.  App.  Ct.  451 
(1973).   Certain  lots  shown  on  a  plan  were  connected 
to  a  public  way  by  a  long,  narrow  strip  of  land  which 
flared  out  at  the  street  to  satisfy  the  frontage 
requirement  of  the  zoning  bylaw.   The  Planning  Board 
had  originally  endorsed  the  plan  "Approval  Not 
Required"  (ANR)  but  at  a  later  date  rescinded  their 
endorsement.   Cassani  argued  that  the  Planning  Board 
was  required  as  a  matter  of  law  to  endorse  the  plan 
"ANR" .   The  Planning  Board  took  the  position  that  the 
lots  were  merely  connected  to  the  way  but  did  not 
front  on  the  public  way  to  comply  with  the 
frontage  requirement  of  the  zoning  bylaw.   Since 
meaningful,  adequate  frontage  did  not  exist,  the 
Planning  Board  argued  that  the  plan  constituted  a 
subdivision  which  required  their  approval  under  the 
Subdivision  Control  Law. 

Because  the  court  found  that  a  Planning  Board  cannot 
rescind  an  "ANR"  endorsement,  they  did  not  reach  the 
substantive  issue  of  whether  the  Planning  Board  acted 
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erroneously  in  originally  endorsing  the  plan  "ANR" .   However,  the 
court  did  express  a  certain  degree  of  sympathy  towards  the 
Planning  Board  on  the  question  of  adequate  access  when  it  noted: 

We  do  not  disagree  with  the  contention  of 
the  planning  board  that  it  ought  to  have  the 
power  to  rescind  a  determination  under 
Section  81P  that  approval  is  not  required  in 
order  better  to  protect  the  public  interest  in 
preventing  subdivisions  without  adequate 
provision  for  access,  sanitation  and  utilities. 
But  if  such  a  power  is  to  be  found,  it 
must  be  found  in  the  Subdivision  Control  Law, 
which  is  a  "comprehensive  statutory  scheme" 
.  .  .  and  not  in  our  personal  notations  of 
sound  policy.   As  the  statute  is  clear,  we 
are  not  at  liberty  to  interpose  such  notions, 
but  must  apply  the  statute  as  the  Legislature 
wrote  it. 

It  was  not  until  1978  that  the  court  would  again  have  the 
opportunity  to  consider  the  adequacy  of  access  to  the  buildable 
portion  of  a  lot.  Gifford  v.  Planning  Board  of  Nantucket,  376 
Mass.  801  (1978),  dealt  with  a  most  unusual  plan  which  technically 
complied  with  the  requirements  of  the  Subdivision  Control  Law  so  as 
to  be  entitled  to  an  "ANR"  endorsement. 

The  Nantucket  zoning  bylaw  required  a  minimum  lot  frontage  of  75 
feet.   An  owner  of  a  49  acre  parcel  of  land  submitted  a  plan  to  the 
Planning  Board  showing  46  lots  and  requested  an  "ANR"  endorsement 
from  the  Planning  Board.   Each  of  the  46  lots  abutted  a  public  way 
for  not  less  than  the  required  75  feet  of  frontage.   However,  the 
connection  of  a  number  of  the  lots  to  the  public  way  was  by  a 
long,  narrow  neck  turning  at  acute  angles  in  order  to  comply  with 
the  75  foot  frontage  requirement. 

One  lot  had  a  neck  which  was  1,185  feet  long  having  seven  changes 
of  direction  before  it  reached  Madaket  Road  which  was  a  paved 
road  and  in  good  condition.   The  neck  narrowed  at  one  stage  to 
seven  feet.   Another  lot  had  a  neck  which  was  1,160  feet  long 
having  six  changes  of  direction  before  it  reached  Cambridge 
Street  at  a  twelve  degree  angle.   Cambridge  Street  was  unpaved  and 
in  relatively  poor  condition.   Of  all  the  lots  shown  on  the  plan, 
the  necks  ranged  from  forty  to  1,185  feet  in  length.   Twenty-nine 
necks  were  over  300  feet,  sixteen  were  over  500  feet,  and  five 
were  over  1,000  feet.   Thirty-two  necks  changed  direction  twice  or 
more  while  nine  changed  three  times,  one  four  times,  five  five 
times,  one  six  times,  and  two  seven  times.   Three  necks  narrowed 
to  ten  feet  or  less  and  six  to  not  more  than  twelve  feet. 

The  Planning  Board  endorsed  the  plan  "ANR",  and  fifteen  residents 
commenced  an  action  in  Superior  Court  to  annul  the  Board's 
endorsement  on  the  grounds  that  the  plan  constituted  a  subdivision. 
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A  judgment  was  entered  in  favor  of  the  residents,  and  the 

landowner  appealed  to  the  Appeals  Court.   The  Massachusetts 

Supreme  Court,  on  its  own  initiative,  ordered  direct 
appellate  review. 

In  deciding  the  case,  the  court  looked  at  the  purposes  of  the 
Subdivision  Control  Law  as  stated  in  Section  81-M  and  noted  that 
"a  principal  object  of  the  law  is  to  ensure  efficient  vehicular 
access  to  each  lot  in  a  subdivision,  for  safety,  convenience,  and 
welfare  depend  critically  on  that  factor."   In  reviewing  the  plan, 
it  was  found  that  it  would  be  most  difficult,  if  not  impossible, 
to  use  a  number  of  the  necks  so  that  there  was  no  practical 
vehicular  access  to  the  main  or  buildable  parts  of  the  lots.   The 
court  concluded  that  the  plan  was  an  obvious  attempt  to  circumvent 
the  purpose  and  intent  of  the  Subdivision  Control  Law  and  that  the 
lots  shown  on  the  plan  did  not  have  sufficient  frontage  as 
contemplated  by  the  Subdivision  Control  Law. 


GIFFORD  V.  PLANNING  BOARD  OF  NANTUCKET 

376  Mass.  801  (1978) 

Excerpts 

Kaplan,  J.   ... 

Where  our  statute  relieves  certain  divisions  of 
land  of  regulation  and  approval  by  a  planning 
board  ("approval  .  .  .  not  required"),  it  is 
because  the  vital  access  is  reasonably 
guaranteed  in  another  manner.   The  guaranty  is 
expressed  in  Sections  81L  and  81P  of  the  statute 
in  terms  of  a  requirement  of  sufficient  frontage 
for  each  lot  on  a  public  way.   In  the  ordinary 
case,  lots  having  such  a  frontage  are  fully 
accessible,  and  as  the  developer  does  not 
contemplate  the  construction  of  additional 
access  routes,  there  is  no  need  for  supervision 
by  the  planning  board  on  that  score. 
Conversely,  where  the  lots  shown  on  a  plan 
bordered  on  a  road  "not  in  any  practical  sense 
.  .  .  in  existence  as  a  way,"  and  thus  incapable 
of  affording  suitable  access  to  the  lots,  we 
insisted  that  the  relevant  plan  was  a 
subdivision  under  the  then  current  law. 
Rettig  v.  Planning  Bd .  of  Rowley,  332  Mass.  476, 
481  (1955). 

If  the  purpose  of  a  frontage  requirement  is  to 
make  certain  that  each  lot  "may  be  reached  by 
the  fire  department,  police  department,  and 
other  agencies  charged  with  the  responsibility  of 
protecting  the  public  peace,  safety  and  welfare" 
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.  .  . ,  then  in  the  plan  at  bar  frontage  fails 
conspicuously  to  perform  its  intended  purpose, 
and  the  master  and  the  judge  were  right  to  see 
the  plan  as  an  attempted  evasion  of  the  duty  to 
comply  with  the  regulations  of  the  planning 
board.   The  measure  of  the  case  was  indicated 
by  the  master  (and  by  counsel  at  argument  before 
us)  in  the  observation  that  the  developer  would 
ultimately  have  to  join  some  of  the  necks  to 
provide  ways  from  lots  to  the  public  way:  but 
that  is  an  indication  that  we  have  here  a 
subdivision  requiring  antecedent  approval. 

We  stress  that  we  are  concerned  here  with  a 
quite  exceptional  case:  a  plan  so  delineated 
that  within  its  provisions  the  main  portions  of 
some  of  the  lots  are  practically  inaccessible 
from  their  respective  borders  on  a  public  way.  To 
hold  that  such  a  plan  needs  approval  is  not  to 
interfere  with  the  sound  application  of  the 
"approval  not  required"  technique. 


Lfinbrd  i.  i'ianmnit  Board  of  N'lintueket. 


NANTUCKET 


I.  ON  <; 


i*C)NO 
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The  Gif f ord  decision  was  a  bellwhether  case  as  it  established 
the  necessity  for  a  landowner  to  show  accessibility  to  the 
buildable  portion  of  a  lot.   Hrenchuk  v.  Planning  Board  of 
Walpole,  8  Mass.  App.  Ct .  949  (1979)  was  the  first  case  decided 
after  the  Gif ford  decision  which  dealt  with  the  accessibility 
issue.   Hrenchuk  submitted  a  plan  to  the  Planning  Board  requesting 
an  "ANR"  endorsement.   All  the  lots  shown  on  the  plan  abutted 
Interstate  95,  a  limited  access  highway.   There  was  no  means  of 
vehicular  passage  between  the  highway  and  any  of  the  lots.   The 
lots  could  only  be  reached  by  use  of  a  30  foot  wide  private  way 
which  lead  to  another  public  way  upon  which  one  of  the  nine  lots 
shown  on  the  plan  fronted.   The  court  determined  that  Hrenchuck 
was  not  entitled  to  an  "ANR"  endorsement,  and   his  plan 
required  approval  under  the  Subdivision  Control  Law.   The  court 
also  noted  the  following  elements  must  be  met  before  a  plan 
can  receive  an  "ANR"  endorsement  from  the  Planning  Board. 

1.  The  lots  shown  on  the  plan  front  on  one  of  the 
three  types  of  ways  specified  in  Chapter 

41,  Section  81-L,  MGL;  and, 

2.  The  Planning  Board  determines  that  adequate 
access,  as  contemplated  by  Chapter  41, 
Section  81-M,  MGL,  otherwise  exists. 


In  the  next  issue  of  the  Land  Use  Manager,  we  will  continue  our 
review  of  the  vital  access  standard  concerning  the  accessibility 
of  proposed  building  lots. 

Copies  of  Land  Use  Managers 

The  State  Library  has  a  complete  collection  of  LAND  USE  MANAGERS 
available  for  public  inspection.   Photocopies  may  be  made  by  the 
public  for  20C  per  page.   Patrons  may  make  copies  and  use  the 
files  at  the  Library:     Monday  --  Friday  from  9  to  5  in  Room  341 
of  the  State  House. 

(THE  LIBRARY  DOES  NOT  MAKE  CHANGE) 
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"ANR"  AND  THE  VITAL  ACCESS  STANDARD 

(Part  IV) 


In  the  last  edition  of  the  Land  Use  Manager,  Vol.  6, 
Edition  No.  4,  May-June  1989,  we  began  our  review  of  the 
vital  access  standard  as  it  relates  to  the  adequacy  of 
the  access  from  the  lot  onto  the  way.   In  this  edition, 
we  continue  our  review  of  the  accessibility  issue. 

One  of  the  more  interesting  cases  which  dealt  with  the 
question  of  whether  proposed  building  lots  could 
actually  use  the  frontage  as  shown  on  a  plan  was 
McCarthy  v.  Planning  Board  of  Edgartown ,  381  Mass.  86 
(1980).   McCarthy  submitted  a  plan  to  the  Planning  Board 
for  an  "ANR"  endorsement.   The  lots  shown  on  the  plan 
had  at  least  a  hundred  feet  of  frontage  on  a  public  way 
which  was  the  minimum  frontage  requirement  of  the 
Edgartown  zoning  bylaw.   However,  the  Martha's  Vineyard 
Commission  (MVC)  had  adopted  certain  road  access 
requirements  which  affected  the  town  of  Edgartown.   The 
pertinent  MVC  access  regulation  required  that  "any 
additional  vehicular  access  to  a  public  road  must  be  at 
least  1,000  feet  measured  on  the  same  side  of  the  road 
from  any  other  vehicular  access."   The  Planning  Board 
voted  to  deny  the  requested  endorsement  and  McCarthy 
appealed. 

McCarthy  claimed  that  the  plan  did  not  show  a 
subdivision  because  every  lot  had  a  100  feet  of  frontage 
on  a  public  way  as  required  by  the  Edgartown  zoning 
bylaw.   The  Planning  Board  contended  that  the  MVC 
requirement  deprived  McCarthy's  lots  of  vehicular  access 
to  the  public  way  so  the  lots  did  not  have  frontage 
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for  the  purposes  of  the  Subdivision  Control  Law.   Citing  the 
Gifford  and  Hrenchuck  decisions,  the  court  agreed  with  the 
Planning  Board. 

We  agree.   Whatever  the  meaning  of  "frontage" 
in  a  particular  town  by-law,  we  have  read 
the  definition  of  "subdivision"  to  refer  to 
"frontage"  in  terms  of  the  statutory  purpose, 
expressed  in  Section  81M,  to  provide  "adequate 
access  to  all  of  the  lots  in  subdivision  by  ways 
that  will  be  safe  and  convenient  for  travel." 


Shortly  after  the  McCarthy  decision,  the  Appeals  Court  had  an 
opportunity  to  further  define  the  vital  access  standard  in 
Gallitano  v.  Board  of  Survey  &  Planning  of  Waltham,  10  Mass.  App. 
Ct.  269  (1980).   The  Gallitanos  submitted  a  plan  to  the  Planning 
Board  requesting  an  "ANR"  endorsement.   The  plan  showed  four  lots, 
each  meeting  the  requirements  of  the  Waltham  zoning  ordinance  for 
a  buildable  lot  in  the  zoning  district  where  the  proposed  lots 
were  located.   In  that  particular  district,  the  zoning  ordinance 
did  not  specify  any  minimum  frontage  requirement.   In  such  cases 
where  a  zoning  ordinance  does  not  specify  any  frontage 
requirement,   Chapter  41,  Section  81-L  of  the  Subdivision  Control 
Law  requires  that  proposed  lots  must  have  a  minimum  of  20  feet  of 
frontage  in  order  to  be  entitled  to  an  "ANR"  endorsement.    Each  of 
the  lots  shown  on  the  plan  had  frontage  on  Beaver  Street,  an 
accepted  public  way,  for  a  distance  of  not  less  than  20  feet.   One 
lot  had  20  feet  of  frontage  and  was  no  wider  (or  narrower)  than 
20  feet  for  a  distance  of  76  feet  where  it  widened  to  permit 
compliance  with  the  width  and  yarr]  requirements  for  a  buildable 
lot.   This  was  the  lot  that  raided  the  most  concern  with  the 
Planning  Board.   The  Planning  Board  denied  endorsement  of  the  plan 
apparently  inspired  by  the  analysis  in  the  Gifford  case. 

The  Planning  Board  sought  to  establish  that  despite  literal 
compliance  with  the  lot  area  and  frontage  requirements  of  the 
zoning  ordinance,  the  lots  would  be  left  without  access  (or 
without  easy  access)  to  utility  and  municipal  services.   The 
Planning  Board  supported  its  arguments  with  affidavits  from 
city  officials  responsible  for  fire  and  police  protection,  traffic 
control,  and  public  works.   The  affidavits  claimed  that  certain 
lots  intersected  the  public  way  at  so  acute  an  angle  as  to  make 
entrance  by  vehicle  difficult  or  impossible.   The  access  was  said 
to  be  "blind  to  oncoming  traffic"  thus  creating  a  traffic  hazard. 
The  affidavits  asserted  that  houses  built  on  the  lots  would 
most  likely  be  invisible  from  the  way  and  would  jeopardize 
fire  and  police  protection  in  cases  of  emergencies.   In  deciding 
against  the  Planning  Board,  the  court  established  a  general  rule 
to  guide  Planning  Boards  in  determining  whether  access  exists  to 
the  buildable  portion  of  the  lot. 
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GALLITANO  V.  BOARD  OF  SURVEY  &  PLANNING  OF  WALTHAM 

10  Mass.  App.  Ct  269  (1980) 


Excerpts 

Armstrong,  J. 


It  is  obvious  that  all  of  the  difficulties 
complained  of  are  possible  even  in 
municipalities  which  require  minimum  frontage 
but  which  do  not  regulate  the  widths  or  angles 
of  driveways  and  do  not  limit  the  setbacks  of 
dwellings  or  require  that  they  be  visible  from 
the  street.   It  is  equally  obvious  that  a 
zoning  ordinance  which,  like  Waltham's, 
requires  building  lots  to  be  one  hundred  feet 
wide  but  allows  them  to  have  as  little  as 
twenty  feet  of  frontage  contemplates  that  some 
degree  of  development  will  be  permissible  on 
back  lots  exempt  from  planning  board  control. 
Such  is  the  choice  made  by  a  municipality 
which  fails  to  expand  the  twenty-foot  minimum 
frontage  requirement  of  G.  L.  c.  41,  Section 
81L.   If  not  a  conscious  choice,  but  merely  an 
ommission,  it  is  probably  one  beyond  the  power 
of  a  planning  board  to  rectify:  for  a  planning 
board  controls  development  principally  through 
its  regulations,  ...  is  powerless  to  pass 
regulations  governing  "the  size,  shape,  width, 
[or]  frontage  ...  of  lots."  G.  L.  c.  41, 
Section  81Q,  as  amended  through  St.  1969,  c. 
884,  Section  3. 

Gifford  v.  Planning  Bd .  of  Nantucket,  on  which 
the  board  relies,  involved  a  plan  showing  a 
division  of  a  parcel  into  forty-six  lots,  each 
meeting  the  frontage  and  area  requirements  of 
Nantucket's  zoning  by-law,  but  only  by  means 
of  long,  narrow  connector  strips,  some  over  a 
thousand  feet  long,  some  narrowing  to  as 
little  as  seven  feet  in  places,  some 
containing  changes  of  direction  at  angles  as 
sharp  as  twelve  degrees.   Holding  that  such  a 
plan  was  "an  attempted  evasion"  and  should  be 
treated  as  one  showing  a  subdivision,  the 
court  stated:  "We  stress  that  we  are  concerned 
here  with  a  quite  exceptional  case:  a  plan  so 
delineated  that  within  its  provisions  the  main 
portions  of  some  of  the  lots  are  practically 
inaccessible  from  their  respective  borders  on 
a  public  way."   The  plan  before  us  is 
qualitatively  different:  access  is  not 
impossible  or  particularly  difficult  for  ordinary 
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vehicles,  and  such  difficulty  as  there  is 
seems  implicit  in  a  zoning  scheme  which  allows 
frontage  as  narrow  as  twenty  feet.   To  permit 
the  board  to  treat  such  a  plan  as  subject 
to  their  approval  would  be  to  confer  on  the 
board  the  power  to  control,  without 
regulation,  the  frontage,  width,  and  shape  of 
lots.   The  Gif f ord  case,  if  we  read  it 
correctly,  was  not  intended  thus  to  broaden 
the  powers  of  planning  boards.   The  Gif ford 
case  does  preclude  mere  technical  compliance 
with  frontage  requirements  in  a  manner  that 
renders  impossible  the  vehicular  access  which 
frontage  requirements  are  intended  in  part  to 
ensure;  it  does  not  create  a  material  issue  of 
fact  whenever  municipal  officials  are  of  the 
opinion  that  vehicular  access  could  be  better 
provided  for.   As  a  rule  of  thumb,  we  would 
suggest  that  the  Gif ford  case  should  not  be 
read  as  applying  to  a  plan,  such  as  the  one 
before  us,  in  which  the  buildable  portion  of 
each  lot  is  connected  to  the  required  frontage 
by  a  strip  of  land  not  narrower  than  the 
required  frontage  at  any  point,  measured  from 
that  point  to  the  nearest  point  of  the 
opposite  sideline. 


Gallitano  v.  Board  of  Survey  6c  Planning  of  Waltham. 
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None  of  the  previous  cases  dealt  with  a  situation  where  the 
question  of  access  centered  on  a  topographical  situation  which 
prevented  practical  access  to  a  lot.   In  DiCarlo  v.  Planning 
Board  of  Wayland,  10  Mass.  App.  Ct.  911  (1984),  the  court 
considered  whether  a  steep  slope  which  prevented  practical  access 
onto  a  public  way  was  an  appropriate  matter  for  the  Planning 
Board  to  consider. 

In  1980,  DiCarlo  submitted  a  subdivision  plan  showing  eight  lots, 
numbered  1  through  8,  which  was  rejected  by  the  Planning  Board. 
One  reason  given  by  the  Planning  Board  for  such  denial  was  that 
the  proposed  grading  plan  would  create  a  steep  slope  onto  a 
public  way  which  would  prevent  adequate  access  to  two  lots  (lots 
1  and  2)  fronting  on  River  Road,  a  public  way.   DiCarlo  decided 
to  create  the  same  lots  by  filing  two  separate  plans.   The  first 
plan,  filed  in  1981,  showed  lots  1,2,3,  and  8.   These  lots  all 
had  the  required  frontage  on  River  Road.   No  grading  plan  was 
required  and  the  Planning  Board  endorsed  the  plan  "ANR" .   The 
second  plan,  filed  in  1982,  showed  lots  4,5,6,  and  7  as  well  as 
the  lots  that  were  shown  on  the  "ANR"  plan.   It  was  noted  on  the 
plan,  however,  that  the  "ANR"  lots  were  not  part  of  the 
subdivision  but  were  shown  on  the  plan  only  for  area 
identification  purposes.   This  plan  included  a  grading  plan  which 
would  change  the  grade  of  lots  1  and  2  to  deny  those  lots 
practical  access  to  River  Road.   Unlike  the  original  subdivision 
plan  filed  in  1980,  this  plan  showed  a  24  foot  easement  over  lots 
4  and  5  in  favor  of  lots  1  and  2  to  a  proposed  subdivision  road. 

A  Superior  Court  judge,  in  examining  the  history  of  the 
development,  considered  all  eight  lots  as  one  basic  plan  and 
found  that  the  evidence  presented  and  the  24  foot  easement 
provided  lots  1  and  2  with  adequate  access  out  of  the 
subdivision.   In  deciding  against  DiCarlo,  the  Appeals  Court 
expressed  that  Planning  Boards  must  have  the  opportunity  and 
are  responsible  for  ensuring  that  adequate  access  exists. 

DICARLO  V.  PLANNING  BOARD  OF  WAYLAND 


19  Mass.  App.  Ct.  911  (1984) 


Excerpts 


.  .  .  We  need  not  determine,  however,  whether 
the  judge's  finding  was  warranted,  as  we  hold 
that  in  any  event  the  question  of  access 
should,  in  the  first  instance,  be  determined  by 
the  board.   .  .  .   the  submissions  and  the  board's 
1982  decision  show  that  the  question  of  access 
to  lots  1  and  2  under  the  easement  was  never 
considered  by  the  board. 
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While  the  judge  could  easily  conclude  that  the 
board  looked  at  all  eight  lots  in  considering 
the  proposed  changes  in  grade,  no  similar 
inference  can  be  drawn  on  the  question  of 
access.   The  1980  plan  did  not  contain  the 
easements,  and,  in  considering  the  plan  .  .  ., 
there  was  no  occasion  for  the  board  to  look  at 
access  to  lots  1  and  2.   In  light  of  G.L.  c. 
41,  Section  81M,  and  the  evidence,  it  is  not  a 
foregone  conclusion  that  the  board  will  find 
that  the  easement  provides  adequate  access  to 
lots  1  and  2 

The  plaintiff  argues  that  a  remand  to  the 
board  is  inappropriate  as  matter  of  law  since 
lots  1  and  2  front  on  a  public  way.   He  claims 
that  the  stipulation  that  "the  proposed  grades 
of  Lots  1  and  2  .  .  .  would  prevent  practical 
access  from  Lots  1  and  2  to  River  Road"  is 
irrelevant  under  Section  81L.   Our  cases, 
however,  are  to  the  contrary.   "[A]  principal 
object  of  the  law  [G.  L.  c.  41,  Section  81M] 
is  to  ensure  efficient  vehicular  access  to 
each  lot  in  a  subdivision,  for  safety, 
convenience,  and  welfare  depend  critically  on 
that  factor."  ...  We  hold,  therefore,  that  the 
plaintiff  cannot  rely  on  the  River  Road 
frontage  to  preclude  a  remand  on  the  question 
of  access. 


AUTHOR'S  NOTE 

This  Land  Use  Manager  is  the  fourth  of  a  five-part  series  dealing 
with  review  of  "ANR"  plans  and  the  vital  access  standard.   In  the 
next  edition,  we  will  focus  our  review  on  the  Planning  Board's 
authority  to  consider  topographical  situations  which  may  prevent 
practical  access  from  the  lot  onto  the  public  way. 
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AN  ACT  PROHIBITING  HOUSING  DISCRIMINATION  AGAINST  DISABLED  PERSONS 

Chapter  106  of  the  Acts  of  1989  amends  Chapter  40A,  Section  3, 
MGL  by  inserting  after  the  second  paragraph  the  following: 

Notwithstanding  any  general  or  special  law 
to  the  contrary,  local  land  use  and  health 
and  safety  laws,  regulations,  practices, 
ordinances,  by-laws  and  decisions  of  a  city 
or  town  shall  not  discriminate  against  a 
disabled  person.   Imposition  of  health  and 
safety  laws  or  land-use  requirements  on 
congregate  living  arrangements  among  non- 
related  persons  with  disabilities  that  are 
not  imposed  on  families  and  groups  of  similar 
size  or  other  unrelated  persons  shall 
constitute  discrimination. 

This  law  was  approved  on  June  5,  1989  and  will  take  effect  on 
September  3,  1989. 

AN  ACT  RELATIVE  TO  PLANNING  BOARDS  DESIGNATED  AS  SPECIAL  PERMIT 
GRANTING  AUTHORITIES. 


Chapter  239  of  the  Acts  of  1989  amends  Chapter  40A,  Section  9, 
by  inserting  after  the  eighth  paragraph  the  following  paragraph 
which  authorizes  the  position  of  an  associate  member  when  the 
Planning  Board  is  acting  as  a  Special  Permit  Granting  Authority. 

Zoning  ordinances  or  by-laws  may  provide  for 
associate  members  of  a  planning  board  when  a 
planning  board  has  been  designated  as  a 
special  permit  granting  authority.   One 
associate  member  may  be  authorized  when  the 
planning  board  consists  of  five  members, 
and  two  associates  may  be  authorized 
when  the  planning  board  consists  of  more  than 
five  members.   A  city  or  town  which 
establishes  the  position  of  associate  member 
shall  determine  the  procedure  for  filling 
such  position.   If  provision  for  filling  the 
position  of  associate  member  has  been  made, 
the  chairman  of  the  planning  board  may 
designate  an  associate  member  to  sit  on  the 
board  for  the  purposes  of  acting  on  a  special 
permit  application,  in  the  case  of  absence, 
inability  to  act,  or  conflict  of  interest,  on 
the  part  of  any  member  of  the  planning  board 
or  in  the  event  of  a  vacancy  on  the  board. 

This  law  was  approved  on  July  12,  1989  and  will  take  effect  on 
October  10,  1989. 
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Vol.  6,  Edition  No.  6 
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"ANR"  AND  THE  VITAL  ACCESS  STANDARD 
(Part  V) 


In  the  last  edition  of  the  Land  Use  Manager,  Vol.  6, 
Edition  No.  5,  July  1989,  we  reviewed  the  vital  access 
standard  and  noted  the  DiCarlo  decision  which  dealt  with 
the  question  of  a  topographical  impediment  which 
prevented  practical  access  to  a  public  way.   In  this 
edition,  we  continue  our  review  of  this  aspect  of  the 
accessibility  issue. 

Since  the  DiCarlo  decision  revolved  around  the 
submission  of  a  subdivision  plan,  there  was  still  no 
court  case  on  point  as  to  what  extent  a  Planning  Board 
could  consider  topographical  issues  when  reviewing 
approval  not  required  plans  (ANR) .   In  Corcoran  v. 
Planning  Board  of  Sudbury,  26  Mass.  App.  Ct.  1000 
(1988),  the  Appeals  Court  addressed  the  question  and 
decided  that  a  Planning  Board's  inquiry  on  the 
existence  of  practical  access  from  the  buildable  portion 
of  a  lot  to  a  public  way  can  include  topographical 
considerations . 

Corcoran  submitted  a  six  lot  ANR  plan  to  the  Planning 
Board.   Each  lot  had  the  required  frontage  on  Powder  Mill 
Road,  a  public  way.   The  ANR  plan  showed  wetland  areas 
which  prevented  practical  access  from  the  buildable 
portion  of  some  of  the  lots  to  the  public  way.   The  plan 
also  showed  a  25  foot  wide  common  driveway.   The 
proposed  driveway  would  provide  access  to  those  lots 
which  could  not  directly  access  onto  the  public  way. 
The  Planning  Board  refused  to  endorse  the  plan  and 
Corcoran  appealed. 
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Relying  on  Fox  v.  Planning  Board  of  Milton,  24  Mass.  App.  Ct .  572 
(1984),  (see  Land  Use  Manager,  Vol.  4,  Edition  No.  7,  December 
1987),  a  Land  Court  judge  ruled  that  Corcoran  was  entitled  to  an 
ANR  endorsement.   The  Planning  Board  appealed  the  Land  Court 
judgment  and  the  Appeals  Court  reversed. 

CORCORAN  V.  PLANNING  BOARD  OF  SUDBURY 

26  Mass.  App.  Ct.  1000  (1988) 


Excerpts 

The  judge  decided  that  the  plaintiffs  were 
entitled  to  an  "ANR"  endorsement  ... 
For  her  conclusion,  she  relied  upon  broad 
language  in  Fox  v.  Planning  Bd .  of  Milton, 
24  Mass.  App.  Ct .  572  (1987).   That  decision 
said  (at  574-575),  "The  proposed  common 
driveway  is  not  relevant  to  determining 
whether  .  .  .  [the  submitted]  plan  shows  a 
subdivision.   If  all  the  lots  have  the 
requisite  frontage  on  a  public  way,  and  the 
availability  of  access  implied  by  that 
frontage  is  not  shown  to  be  illusory  in  fact, 
it  is  of  no  concern  to  a  planning  board  that 
the  developer  may  propose  a  common  driveway, 
rather  than  individual  driveways,  perhaps  for 
aeshetic  reasons  or  reasons  of  cost.   The 
Subdivision  Control  Law  is  concerned  with 
access  to  the  lot,  not  to  the  house;  there  is 
nothing  in  it  that  prevents  owners  from 
choosing,  if  they  are  so  inclined,  to  build 
their  houses  far  from  the  road,  with  no 
provision  for  vehicular  access,  so  long  as 
their  lots  have  the  frontage  that  makes  such 
access  possible."  (Emphasis  supplied.) 


The  Fox  decision  dealt  with  a  situation  where 
in  fact  there  could  be  direct  access  by 
vehicles  from  a  public  motor  parkway  to  all 
buildable  parts  of  each  lot  shown  on  trie  plan 
there  submitted.   That  access  could  have  been 
accomplished  by  a  separate  driveway  crossing 
the  frontage  line  of  each  proposed  separate 
lot  without  encountering  any  major  obstacles 
to  any  buildable  area  within  that  lot.   The 
Fox  opinion  recognized  that  a  common  driveway 
was  permissible  (and  likely  to  be  adopted) . 
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Here  for  three  lots  (Lots  1,  2,  and  3),  a 
driveway  crossing  the  frontage  line  of  each 
such  lot  would  give  direct  access  to  a 
significant  solid  area  of  land  in  that  lot 
(immediately  adjacent  to  Powder  Mill  Road) 
but  would  not  give  direct  access  through  that  I 
lot  to  the  substantial  buildable  area  in  the 
rear  of  that  lot.   The  indicated  twenty- 
five-foot-wide  common  driveway,  however,  if 
constructed,  as  a  practical  matter  probably 
would  provide  access. 

No  common  driveway  of  the  type  proposed  for 
the  locus  and  no  application  under  G.  L.  c. 
131,  Section  40,  for  permission  to  cross  any 
wetland  area  on  the  locus  has  been  approved  by 
any  State  or  local  public  board  or  official 
with  authority  to  give  such  approval.   In  the 
Fox  case,  the  access  of  the  lot  owners  to 
buildable  areas  did  not  depend  upon  any 
proposed  common  driveway.   Here,  however,  for 
three  of  the  lots  proposed,  no  direct  access 
across  the  public  way  frontages  of  the  lots 
to  the  main  buildable  part  of  those  lots, 
respectively,  is  now  possible  in  the  absence 
of  appropriate  official  approval.   We  thus 
treat  the  present  proposal  as  a  "subdivision" 
within  the  meaning  of   G.  L.  c.  41,  Section 
81P,  as  amended. 

It  seems  likely  that  the  owners  of  the  locus 
can  obtain  planning  board  approval  of  what  on 
this  record  appears  to  be  a  reasonable 
proposal  for  development  of  six  fairly  large 
rural  lots.   We  cannot  predict,  of  course, 
what  problems  may  be  raised  by  that  board 
and  other  boards  and  officials. 

The  judgment  of  the  Land  Court  is  reversed. 
Judgment  is  to  be  entered  for  the  defendant. 
No  party  is  to  have  costs  of  this  appeal. 
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The  Corcoran  decision  is  one  of  the  more  important  cases  decided 
by  the  court  which  has  dealt  with  the  question  of  adequate  access. 
It  strengthens  the  Planning  Board's  role  in  the  ANR  process  as  it 
authorizes  Planning  Boards  to  consider  natural  impediments  between 
the  street  and  the  buildable  portion  of  the  lot. 

The  Massachusetts  Supreme  Court  has  granted  further  appellate 
review  of  the  Appeals  Court's  decision  in  Corcoran.   How  the 
Supreme  Court  decides  this  issue  should  be  of  interest  to  both 
Planning  Boards  and  the  development  community. 

This  concludes  our  review  of  the  vital  access  standard. 
Congratulations  if  you  have  read  all  five  editions  dealing  with 
this  issue.   To  summarize,  when  reviewing  an  ANR  plan,  a  Planning 
Board  should  ask  the  following  questions: 


1.  Do  the  proposed  lots  shown  on  the  plan 
front  on  one  of  the  following  types  of  ways? 

a.  A  public  way  or  a  way  which  the  municipal 
clerk  certifies  is  maintained  and  used 

as  a  public  way; 

b.  A  way  shown  on  a  plan  which  has  been 
previously  approved  in  accordance  with 
the  Subdivision  Control  Law,  or; 

c.  A  way  in  existence  when  the  Subdivision 
Control  Law  took  effect  in  the  municipality 
which  in  the  opinion  of  the  Planning  Board 
is  suitable  for  the  proposed  use  of  the 
lots . 

2.  Do  the  proposed  lots  shown  on  the  plan  meet  the 
minimum  frontage  requirements  of  the  local  zoning 
ordinance  or  bylaw? 

Note:   If  the  local  zoning  ordinance  or  bylaw  does 
not  specify  any  minimum  frontage  requirement 
then  the  proposed  lots  must  have  a  minimum  of 
20  feet  of  frontage  in  order  to  be  entitled 
to  the  ANR  endorsement. 
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3.   Do  the  lots  have  practical  access? 

Note :   In  determining  whether  the  proposed  lots  have 
practical  access,  the  Planning  Board  should 
examine  the  following: 

a.  The  adequacy  of  the  way  on  which  the  proposed 
lots  front,  and; 

b.  The  adequacy  of  the  access  from  the  way  to  the 
buildable  portion  of  the  lot. 


MILES  DECISION  REVERSED 

The  Massachusetts  Supreme  Court  reversed  the  Appeals  Court 
decision  in  Miles  v.  Planning  Board  of  Millbury,  26  Mass.  App.  Ct. 
317  (1988).   The  Appeals  Court  ruled  that  the  Planning  Board  had 
exceeded  its  authority  by  imposing  certain  conditions  on  a 
subdivision  plan  (See  Land  Use  Manager,  Vol  5,  Edition  No.  7, 
September  1988)  . 

The  Miles  decision  dealt  with  the  requirement  in  the  Subdivision 
Control  Law  that  specifies  that  Planning  Boards  cannot  adopt  a 
rule  or  regulation  regarding  the  construction  of  ways  which  would 
exceed  standards  "commonly  applied"  by  the  municipality  when 
constructing  similar  publicly  financed  ways.   In  Miles  v.  Planning 
Board  of  Millbury,  404  Mass.  489  (1989),  the  court  determined  that 
the  Legislature's  intention  was  to  give  Planning  Board's 
discretion  to  compare  particular  types  of  town  building  to 
corresponding  types  of  private  building.   The  court  ruled  that 
such  flexibility  was  necessary  as  a  practical  matter,  because 
Planning  Boards  may  be  guided  by  different  policy  considerations 
in  imposing  different  standards  on  the  laying  out  of  new  streets 
as  opposed  to  the  reconstruction  of  already  existing  streets.   In 
deciding  in  favor  of  the  Planning  Board,  the  court  noted: 

In  sum,  what  the  proviso  requires  is  that  the 
board  compare  like  town  building  to  like 
private  building  ...    .A  town  board  is  not 
forced  to  compare  the  standards  of  old  town 
construction  to  new  private  construction;  or 
the  standards  of  town  reconstruction  to  the 
private  laying  out  of  new  streets;  or  the 
standards  of  town  building  in  commercially 
zoned  areas  to  private  building  in  residential 
areas.   The  town  may  wish  to  vary  its  own 
standards  between  reconstruction  and  new 
construction,  or  between  commercially  zoned 
neighborhoods  and  residential  neighborhoods. 
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DIMENSIONAL  SPECIAL  PERMITS 


Prior  to  the  enactment  of  the  Zoning  Act   in  1975 
(see  St.  1975,  c.808,  s.  3),  the  Zoning  Enabling  Act, 
Chapter  40A,  Section  4,  MGL  (inserted  by  St.  1954, 
c.  368,  s.2)  authorized  the  granting  of  special 
permits  in  the  following  manner: 

A  zoning  ordinance  or  by-law  may 
provide  that  exceptions  may  be 
allowed  to  the  regulations  and 
restrictions  contained  therein, 
which  shall  be  applicable  to  all  of 
the  districts  of  a  particular  class 
and  of  a  character  set  forth  in 
such  ordinance  or  by-law.   Such 
exceptions  shall  be  in  harmony  with 
the  general  purpose  and  intent  of 
the  ordinance  or  by-law  and  may  be 
subject  to  general  or  specific 
rules  therein  contained.   The  board 
of  appeals  ...  of  such  city  or 
town,  or  the  city  council  of  such 
city  or  the  selectmen  of  such  town, 
as  such  ordinance  or  by-law  may 
provide,  may,  in  appropriate  cases 
and  subject  to  appropriate 
conditions  and  safeguards,  grant  to 
an  applicant  a  special  permit  to 
make  use  of  his  land  or  to  erect 
and  maintain  buildings  or  other 
structures  thereon  in  accordance 
with  such  an  exception. 
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Under  this  language  it  was  held  that  communities  could  properly 
provide  for  special  permits  authorizing  deviations  from  the 
dimensional  requirements  of  a  local  zoning  bylaw.   In 
Woods  v.  Newton ,  351  Mass.  98  (1966),  the  city  of  Newton  had 
adopted  a  zoning  provision  authorizing  the  Board  of  Alderman  to 
grant  a  special  permit  allowing  an  increase  to  the  maximum  height 
requirement  of  the  ordinance.   The  ordinance  also  contained 
guidelines  for  granting  such  a  special  permit  including  a  gross 
floor  area  ratio  which  could  not  exceed  one.   Therefore,  the 
total  area  of  all  the  buildings  on  a  lot,  whatever  the  height, 
could  not  exceed  the  total  area  of  the  lot.   The  essential  scheme 
of  the  ordinance  was  to  maintain  a  relationship  between  lot  area 
and  the  bulk  of  buildings  while  at  the  same  time  providing  a 
special  permit  process  which  would  allow  flexibility  to  adapt 
buildings  to  particular  sites.   The  court  found  that  such  a 
process  was  a  proper  exercise  of  power  under  the  Zoning  Enabling  Act, 
and  that  the  discretionary  authority  of  the  Board  of  Alderman  was 
exercised  properly  when  they  authorized  an  increase  in  height  for 
a  motel.   The  court  further  noted  that  such  a  deviation  from  the 
dimensional  requirements  of  the  ordinance  could  not  have  been 
given  as  a  variance. 

In  Haynes  v.  Grasso,  353  Mass.  731  (1968),  the  court  reviewed  a 
zoning  bylaw  provision  which  had  been  adopted  by  the  town  of 
Needham.   The  bylaw  empowered  the  Board  of  Appeals  to  grant 
special  permits  authorizing  a  reduction  from  the  minimum  lot 
area  and  lot  frontage  requirements  of  the  bylaw.   Before 
granting  such  special  permits,  the  Board  of  Appeals  had  to  make 
one  of  the  following  findings: 

a.  Adjoining  areas  have  been  previously 
developed  by  the  construction  of 
buildings  or  structures  on  lots 
generally  smaller  than  is  prescribed  by 
(the  bylaw)  and  the  standard  of 

the  neighborhood  so  established  does  not 
reasonably  require  a  subdivision  of  the 
applicant's  land  into  lots  as  large  as 
(required  by  the  bylaw). 

b.  Lots  as  large  as  (required  by  the 
bylaw)  would  not  be  readily  saleable 
and  could  not  be  economically  or 
advantageously  used  for  building 
purposes  because  of  the  proximity  of 
the  land  to  through  ways  bearing  heavy 
traffic,  or  to  a  railroad,  or  because 
of  other  physical  conditions  or 
characteristics  affecting  it  but  not 
affecting  generally  the  zoning 
district. 
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The  Board  of  Appeals  granted  a  special  permit  which  authorized 
the  creation  of  two  lots  having  less  lot  area  and  frontage  than 
normally  required  by  the  bylaw.   On  appeal,  it  was  argued  that 
another  provision  of  the  bylaw  specifically  prohibited  lot  size 
reduction  so  that  the  special  permit  process  was  a  nullity.   The 
court  ruled  that  the  bylaw  gave  the  authority  to  the  Board  of 
Appeals  to  grant  such  reductions,  and  that  the  bylaw  must  be 
construed  reasonably  with  regard  to  both  the  objectives  sought 
and  to  the  structure  of  the  bylaw  as  a  whole. 

The  court  reached  the  same  conclusion  in  Adams  v.  Board  of 
Appeals  of  Concord,  356  Mass.  709  (1970),  where  the  Concord 
zoning  bylaw  authorized  the  Board  of  Appeals  to  approve  garden 
apartment  developments  having  less  than  the  minimum  frontage 
requirement  of  the  bylaw.   Again,  when  reviewing  the  applicable 
provisions  of  the  bylaw,  the  court  found  that  the  special  permit 
process  authorizing  reductions  in  lot  frontage  was  consistent 
with  the  Zoning  Enabling  Act.   The  court  further  noted  that  such 
a  process  was  obviously  instituted  to  afford  greater  flexibility 
in  planning  garden  apartment  developments. 

In  Emond  v.  Board  of  Appeals  of  Uxbridge,  27  Mass.  App.  Ct.  630 
(1989),  the  court  reviewed  a  zoning  bylaw  provision  which 
authorized  the  Board  of  Appeals  to  grant  special  permits  for 
reductions  in  the  minimum  lot  area  and  frontage  requirements  of 
the  bylaw  in  the  following  manner: 

.  .  .  wherever,  after  a  public  hearing, 
it  shall  find  that  adjoining  areas  have 
been  previously  developed  by  the 
construction  of  buildings  or  structures 
on  lots  generally  smaller  than  is 
prescribed  by  this  section  and  the 
standard  of  the  neighborhood  so 
established  does  not  reasonably  require  a 
subdivision  of  the  applicant's  land  into 
lots  as  large  as  is  hereby  prescribed. 

Pursuant  to  the  above  noted  provisions  of  the  bylaw,  the  Board 
of  Appeals  granted  a  special  permit  authorizing  the  construction 
of  a  house  on  a  lot  containing  1.44  acres  and  having  125  feet  of 
frontage.   The  normal  lot  area  and  frontage  requirements  for  the 
zoning  district  was  one  acre  and  200  feet  respectively.   On 
appeal,  abutters  presented  two  arguments  as  to  why  the  special 
permit  process  was  invalid. 

The  first  argument  was  that  such  a  process  gave  the  Board  of 
Appeals  unbridled  discretionary  authority  to  deviate  from  the 
dimensional  requirements  of  the  zoning  bylaw.   In  considering 
cases  that  were  previously  decided  relative  to  this  issue,  the 
court  concluded  that  such  an  argument  was  without  merit. 
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The  by-law  does  not  give  the  board  unlimited 
discretion.   It  only  authorizes  a  deviation 
from  the  area  or  frontage  requirements  of 
the  by-law  in  neighborhoods  where  there  is  a 
general  pattern  of  house  lots  that  deviate 
similarly  from  newly  adopted,  higher  zoning 
standards.   Implicit  is  a  requirement  that 
the  reduced  area  and  frontage  authorized  by 
the  special  permit  not  be  less  than  those  in 
general  use.   Certainly  a  zoning  scheme 
properly  takes  account  of  "the  nature  and 
use  of  adjoining  land  and  other  land  in  the 
general  vicinity, "  and  it  is  not 
unreasonable  for  a  zoning  by-law  to  adjust 
the  impact  of  broadly  drawn  standards  in 
neighborhoods  where  their  enforcement  would 
exceed  what  is  necessary  to  preserve  the 
character  of,  and  protect  property  values 
in,  the  neighborhood.   These  broad  purposes 
of  zoning  are  not  normally  frustrated  by  uses 
wholly  in  character  with  the  general  pattern 
of  development  in  the  neighborhood  and 
conforming  to  the  dimensional  standards 
previously  and  generally  employed. 
Adjustments  to  conform  zoning  standards 
to  the  circumstances  of  particular  fact 
situations  need  not,  we  think,  be  made 
exclusively  by  establishing  zoning  districts 
on  a  neighborhood  by  neighborhood  basis. 
Authorizing  adjustments  by  special  permit, 
subject  to  clear  and  uniform  standards,  does 
not  violate  the  uniformity  requirement 

•    •    •      • 

However,  the  more  interesting  issue  decided  in  Emond,  was  whether 
the  Legislature,  when  it  adopted  the  Zoning  Act  in  1975,  intended 
to  restrict  the  scope  of  special  permits  so  that  they  could  no 
longer  be  used,  as  they  had  previously,  for  fine  tuning 
dimensional  standards  in  particular  situations.   Presently,  Chapter 
40A,  Section  9,  MGL,  states  that: 

Zoning  ordinances  or  by-laws  shall  provide 
for  specific  types  of  uses  which  shall  only 
be  permitted  in  specified  districts  upon  the 
issuance  of  a  special  permit.   Special 
permits  may  be  issued  only  for  uses  which  are 
in  harmony  with  the  general  purpose  and 
intent  of  the  ordinance  or  by-law,  and  shall  be 
subject  to  general  or  specific  provisions 
set  forth  therein;  and  such  permits  may  also 
impose  conditions,  safeguards  and  limitations 
on  time  or  use. 
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The  second  argument  raised  by  the  abutters  was  that  the  above 
noted  provision  of  Section  9  of  the  Zoning  Act  only  authorized 
special  permits  for  uses  and  did  not  authorize  special  permits 
for  dimensional  variations.   The  court  reviewed  the  legislative 
history  of  the  Section  9  provision  and  found  nothing  to  suggest 
an  intent  by  the  Legislature  to  curtail  the  scope  of  special 
permits  as  authorized  under  the  previous  zoning  statute. 

We  are  reluctant  at  this  late  date,  fourteen 
years  after  passage  of  the  new  act,  to  find 
in  the  ambiguous  language  of  the  first 
paragraph  of  Section  9  a  significant 
restriction  on  the  historic  use  of  the 
special  permit  power,  a  restriction  that,  so 
far  as  we  can  ascertain,  has  not  hitherto 
been  noticed  in  scholarly  commentary  or  in 
the  decisional  law,  and  one  which  would 
introduce  a  new  rigidity  into  municipal 
land-use  control  of  a  type  that  serves  no 
appropriate  zoning  purposes.   We  hold, 
therefore,  that  the  special  permit  provision 
.  .  .  of  the  Uxbridge  zoning  by-law  is  not 
in  conflict  with  Section  9  of  the  Zoning 
Act. 


In  Woods,  the  court  found  that  the  Board  of  Alderman  had  acted 
properly  when  granting  a  dimensional  special  permit  while  at  the 
same  time  noting  that  such  a  deviation  from  the  dimensional 
requirements  of  the  ordinance  could  not  have  been  given  as  a 
variance.   The  terms  variance  and  special  permit  are  not 
interchangeable.   Each  has  a  specific  technical  meaning. 

A  variance  is  a  safety  valve  to  protect  property  owners  from 
those  rare  situations  where  the  provisions  of  a  zoning  bylaw 
amount  to  a  taking  of  property  without  just  compensation.   The 
harsh  criteria  that  must  be  met  before  a  variance  can  be  granted 
by  the  Zoning  Board  of  Appeals  are  found  in  Section  10  of  Chapter 
4  0A,  MGL. 

A  Special  Permit  is  primarily  a  device  to  protect  the  community 
from  the  adverse  effects  of  specific  developments  which  may  be 
made  acceptable  in  their  surroundings  if  properly  controlled. 
The  standards  for  granting  special  permits  should  be  spelled  out 
in  the  local  zoning  regulations.   Such  standards  are  essential  as 
a  Special  Permit  Granting  Authority  cannot  have  unbridled 
discretionary  authority.   The  special  permit  process  is 
encouraged  in  the  Zoning  Act  as  it  provides  flexibility  in  the 
planning  process.   The  use  of  special  permits  as  a  device  to 
authorize  dimensional,  bulk  or  parking  deviations  is  a  concept 
that  deserves  consideration  at  the  local  level. 
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